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On  the  questions  arising  under  the  following 
Acts  of  Congress  and  rulings  of  the  Interstate  Com- 
merce Commission,  to-wit: 

(I)  The  Act  known  as  the  Hours  of  Service  Law, 

(II)  The  Administrative  Rulings  of  the  Com- 
mission, concerning  said  Law,  issued  March  3  and 
16,  1908, 

(III)  The  Safety  Appliance  Acts, 

(IV)  The  Validity  of  Bills  of  Lading,  fixing 
values  and  limiting  liabilities, 

(V)  The  Carmack  Amendment  embodied  in 
Section  20  of  the  Hepburn  Bill,  approved  June  29, 
1906,  and 

(VI)  Whether  Demurrage  Charges  are  covered 
by  the  Hepburn  Bill,  and  subject  to  the  jurisdiction  of 
the  Interstate  Commerce  Commission. 
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Upon  the  matters  submitted  to  us  pursuant  to  resolu- 
tion of  the  meeting  held  at  Atlantic  City  July  13,  14  and 
15,  1908,  we  report: 

That  the  Chairman  of  the  meeting,  Hon.  Henry  L. 
Stone,  requested  of  us  report  upon  the  constitutionality 
and  proper  construction  of  the  provisions  of  the  follow- 
ing Acts  of  Congress,  and  upon  the  following  subjects 
and  questions: 

I.  Is  the  Act  entitled  "An  Act  to  promote  the 
safety  of  employes  and  travelers  upon  rail- 
roads by  limiting  the  hours  of  service  there- 
of," approved  March  4,  1907,  effective  March 
4,  1908,  constitutional? 

II.  Has  the  Interstate  Commerce  Commission  by 
its  administrative  ruling  of  March  3,  1908, 
power  and  authority  to  require  interstate  com- 
mon carriers  by  railroad  to  prepare  and  file 
with  said  Commission  monthly  reports,  under 
the  provisions  of  said  Act,  stating  the  number 
of  its  employes,  the  character  of  their  serv- 
ices, hours  on  duty,  etc.,  as  set  forth  in  said 
ruling  1 

III.  Has  the  Commission  by  its  administrative 
ruling  of  March  16,  1908,  properly  construed 
said  Act  in  the  respects  therein  set  forth,  and 
are  the  interstate  railroad  carriers  bound  to 
follow  said  ruling? 

rV.  Can  the  Commission  construe  and  interpret  the 
law  beyond  its  plain  wording  and  the  meaning 
of  the  words  used? 


V.  Will  it  be  a  legal  compliance  with  the  law  to 
establish  a  new  office  in  the  same  building,  or 
within  one  hundred  yards  of  an  old  office,  in 
order  that  the  old  office,  which  has  been  op- 
erated continuously  night  and  day  heretofore, 
may  be  converted  into  a  ' '  day ' '  office,  operated 
from  6 :00  a.  m.  to  6 :00  p.  m.,  and  that  the  new 
office  may  be  operated  from  6 :00  p.  m.  to  6 :00 

A.  M.I 

VI.  May  two  old  offices,  in  the  same  building,  or 
within  100  yards,  one  of  which  has  been  op- 
erated continuously  night  and  day,  and  the 
the  other  only  during  the  day,  be  changed  to 
two  "day"  offices,  one  being  operated  twelve 
hours  while  the  other  is  closed,  and  vice  versal 

VII.  If  the  ruling  of  the  Commission  be  deemed 
sound  that  a  new  office  may  not  be  established 
in  "close  proximity"  to  an  old  office,  in  order 
to  enable  the  latter  to  be  converted  into  a 
"day"  office,  what  constitutes  "close  prox- 
imity""? If  one  night  and  day  office  has  here- 
tofore handled  the  telegraphic  work  for  a  ter- 
ritory, including  a  passing  track  one  half  mile 
long,  can  a  new  office  be  established  at  the 
other  end  of  the  track,  and  enable  the  original 
office  to  be  converted  into  a  "day"  office,  one 
office  working  twelve  hours  while  the  other  is 
closed,  and  vice  versal 

VEIL  Will  the  closing  of  an  office  heretofore  "con- 
tinuously operated  night  and  day,"  for  the 
space  of  one  hour,  break  the  continuity,  and 


convert  same  into  two  ''day"  offices,  within 
the  meaning  of  the  law? 

IX.  May  an  operator  at  a  continuously  operated 
night  and  day  office,  after  being  on  duty  the 
prescribed  nine  hours,  be  employed  during  the 
same  twenty-four  hour  period  in  clerical,  or 
other  work? 

X.  The  validity  of  the  provisions  of  the  several 
Safety  Appliance  Acts. 

XI.  Under  the  Safety  Appliance  Acts,  is  the  bur- 
den of  proof  upon  the  Government  to  establish 
negligence  on  the  part  of  the  carrier,  or  will 
proof  alone  of  the  failure  to  comply  with  the 
provisions  of  said  Acts  make  the  carrier  lia- 
ble to  the  penalty,  without  regard  to  any  ques- 
tion of  diligence  or  care  on  its  part? 

XII.  The  validity  of  bills  of  lading  fixing  the  values 
of  commodities  shipped  thereunder,  and  limit- 
ing liability  thereto. 

XIII.  The  constitutionality  of  the  Carmack  Amend- 
ment as  embodied  in  Section  20  of  the  Hep- 
burn Bill,  approved  June  29,  1906,  prescribing 
the  liability  of  the  initial  carrier. 

XIV.  Whether  or  not  demurrage  charges  of  an  in- 
terstate carrier  by  railroad  are  covered  by  the 
provisions  of  the  Hepburn  Bill,  and  subject  to 
the  jurisdiction  of  the  Interstate  Commerce 
Commission. 
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Our  answers  are  as  follows: 

I. 

Hours  of  Service  Law. 

a.  Two  opposite  views  have  been  advanced  on  the 
constitutionality  of  the  Act  approved  March  5,  1907,  com- 
monly called  the  "Hours  of  Service  Act,"  first,  that  it  is 
unconstitutional  for  reasons  similar  to  those  upon  which 
the  Employers '  Liability  Act  was  condemned  in  Employ- 
ers '  Liability  cases,  207  U.  S.  463,  as  applying  to  all  the 
"officers,  agents  and  employes"  of  "any  common  car- 
rier or  carriers"  "engaged  in  the  transportation  of  pas- 
sengers or  property,  etc.,  interestate";  secondly,  that  the 
Act  is  valid  (a)  upon  the  ground  upon  which  the  Act  of 
March  2,  1903,  on  safety  appliances  was  declared  valid 
by  the  decision  of  Judge  Hundley  in  U.  S.  v.  Southern 
R'y  Co.,  164  Fed.  R.  347,  viz.,  that  the  railroad  engaged 
in  interstate  commerce  may  be  entirely  regulated  by  Con- 
gress in  order  that  it  may  thus  be  kept  unobstructed,  re- 
gardless of  the  extent  of  the  regulation;  {h)  that  in  order 
to  uphold  and  establish  the  validity  of  the  Act  the  words 
"officers,  agents  and  employes"  used  in  the  Act  will  be 
limited  to  such  officers,  agents  and  employes  as  are  "en- 
gaged in  the  transportation,"  etc.,  of  interstate  com- 
merce, etc. 

1.  A  strict  grammatical  construction  of  the  lan- 
guage of  the  Act  would  doubtless  render  it  unconstitu- 
tional, because  the  Act  would  thereby  be  made  to  cover 
"any  common  carrier  or  carriers  *  *  *  engaged  in 
the  transportation,"  etc.,  interstate,  and,  too,  their  of- 
ficers, agents  and  employes.    This  would  include  all  the 


carriers'  officers,  agents  and  employes,  and  involve  the 
same  infirmity  discovered  in  the  Employers'  Liability 
Act,  207  U.  S.  501. 

On  the  other  hand,  an  Act  of  Congress  will  not  be 
condemned  unless  clearly  unconstitutional,  and  the  courts, 
in  order  to  save  the  Act,  may  hold  that  the  words  "their 
officers,  agents  and  employes"  are  limited  by  the  words 
next  following  them,  to-wit,  "engaged  in  the  transpor- 
tation," etc.,  interstate.  So  construed  the  Act  would  be 
confined  to  those  officers,  agents  and  employes  whom  Con- 
gress has  the  right  to  regulate. 

2.  The  point  above  suggested  upon  the  doctrine  of 
U.  S.  V.  Sou.  E'lj  Co.,  164  Fed.  R.  347,  is  refuted  by  the 
decision  in  Employers'  Liability  Cases,  207  V.  S.  501, 
where  the  court  said,  concerning  the  proposition,  "To 
state  the  proposition  is  to  refute  it,"  and  said  that  if  the 
doctrine  were  well  founded,  it  would  extend  congressional 
power  "to  every  conceivable  subject,  however  inherently 
local,  would  obliterate  all  the  limitations  of  power  im- 
posed by  the  Constitution,  and  would  destroy  the  au- 
thority of  the  States." 

h.  The  question  as  to  the  Commission's  power  to  re- 
quire of  the  carriers  the  monthly  reports  covered  by  its 
administrative  ruling  of  March  3,  1908,  is  quite  difficult. 
The  requirement  makes  the  corporation  and,  therefore, 
its  officers  keep  a  record  of  their  penal  offenses,  and  the 
statute  imposes  a  penalty  as  well  upon  its  officers  and 
agents  as  upon  the  corporation.  AYliile,  therefore,  the 
corporation  might  not  decline  compliance  with  the  Com- 
mission's order  because  of  liability  to  self-incrimination 
{Eale  V.  Eenkel,  201  U.  S.  43),  nevertheless  it  seems 
anomalous  for  the  carrier  to  be  compelled  to  force  its 
officers  and  employes  to  keep  a  record  of  their  penal 
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offenses  without  immunity  granted  them  from  the  pun- 
ishment imposed  for  such  offenses.  True,  the  company 
has  no  right  to  withhold  what  it  is  compelled  to  divulge, 
but  it  is  required  to  compel  its  officers  and  agents  to  keep 
a  record  whereby  their  guilt  may  be  established.  "We  are 
advised  that  the  Penn.  R.  R.  Co.  has  sued  the  Interstate 
Com.  Commission  in  the  U.  S.  Circuit  Court,  Eastern 
District,  Pennsylvania,  to  enjoin  the  enforcement  of  this 
order,  and  the  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  instituted  like 
suit  in  the  District  of  Connecticut,  and  that  both  suits 
have  been  argued  and  submitted,  but  neither  yet  decided. 
We  are  also  advised  that  a  temi^orary  injunction  has  been 
issued  by  Judge  Morris,  U.  S.  District  Judge,  against  the 
enforcement  of  this  order,  and  seven  proceedings  have 
lately  been  instituted  at  Chicago  against  the  Atchison 
T.  &  S.  F.  R'y  Co.  involving  the  question  of  the  validity 
of  the  law  as  applicable  to  telegraph  operators.  The 
law  is  so  inartificial,  so  uncertain,  and  any  guess  at  its 
meaning  of  so  little  value  that  it  might  almost  seem  the 
part  of  wisdom  to  offer  no  suggestions  upon  this  difficult 
question.  The  suggestion  occurs,  however,  that  the  dan- 
ger of  self-incrimination  by  those  employes  keeping 
records  of  the  time  of  the  employes  covered  by  the  stat- 
ute does  not  affect  the  question  of  the  company's  pro- 
ducing the  records  after  they  have  been  kept,  if  they  have 
been  kept.  Whether  or  not  the  emplo^^es  keeping  the 
record  of  the  time  of  work  of  the  employes  covered  by 
the  statute  have  any  indemnity  seems  controlled  by  Sec. 
4  of  the  Act  of  March  4,  1907,  and  Sees.  12  and  20  of 
the  Interstate  Commerce  Act  as  amended  June  29,  1906. 
Sec.  4,  Act  March  4,  1907,  imposes  upon  the  Commission 
the  duty  to  enforce  the  provisions  of  the  Act,  and  clothes 
it  with  all  the  powers  which  it  had  with  reference  to  the 


Act  to  regulate  commerce.  Sec.  12  of  the  latter  Act  em- 
powers the  Commission  to  inquire  into  the  management 
of  the  business  of  carriers  subject  to  the  Act  and  em- 
powers it  to  obtain  all  necessary  information  to  enable 
it  to  perform  such  duties,  etc.,  and  provides  for  applica- 
tions by  it  through  attorneys  to  the  courts  to  obtain  evi- 
dence and  the  testimony  of  witnesses  providing  that 

*'The  claim  that  any  such  testimony  or  evidence 
may  tend  to  incriminate  the  person  giving  such  evi- 
dence shall  not  excuse  such  witness  from  testifying ; 
but  such  evidence  or  testimony  shall  not  be  used 
against  such  person  on  the  trial  of  any  criminal  pro- 
ceeding. ' ' 

Sec.  20  affords  the  Commission  access  to  all  accounts, 
records,  etc.,  kept  by  carriers,  etc.,  but  contains  no  pro- 
vision for  immunity.  The  only  provision  for  immunity, 
therefore,  seems  to  be  the  provision  for  immunity  to 
the  witnesses  in  court.  The  employes  keeping  records 
of  the  time  of  employes  covered  by  the  Act  seem,  there- 
fore, to  have  no  immunity.  It  would,  therefore,  seem  that 
the  carrier  could  not  refuse  to  furnish  the  record  if  it  had 
been  kept,  but  the  carrier  would  be  requiring  its  employes 
to  furnish  evidence  for  their  conviction  if  it  required  the 
record  kept. 

c.  The  Commission  is  given  no  authority  by  the 
Act  of  March  4,  1907,  to  make  an  authoritative  construc- 
tion of  it  and  its  administrative  ruling  of  March  16,  1908, 
has  only  the  force  which  its  reasoning  induces. 

d.  The  construction  of  the  Act  is  extremely  difficult. 
Apparently,  it  makes  provision  for  only  two  of  a  half 
dozen  situations  presented  by  the  subject.     It  provides 
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three  operators  at  offices,  places  and  stations  continu- 
ously operated  night  and  day,  and  one  where  operated 
only  during  the  daytime,  and  permits  the  latter  to  work 
thirteen  hours  and  the  former  only  nine  hours  each.  The 
Commission  attempts  to  supplement  the  legislation  of 
Congress  by  providing  for  casus  omissos.  It  extends,  by 
its  construction,  the  application  of  the  statute  to  every 
case  which  might  arise  by  holding  that  only  two  cases 
can  arise,  viz.,  of  operation  "only  during  the  daytime" 
and  ''continuously  night  and  day." 

The  Commission's  ruling  is  an  attempt  to  extend  the 
congressional  regulation  to  every  case  which  might 
arise  in  order  to  fulfill  the  presumption  of  an  intention 
in  Congress  to  make  complete  provision  for  the  entire 
subject.  This  action  of  the  Commission  seems  to  us  to 
extend  too  far  the  presumption  of  an  intention  to  cover 
the  entire  subject  by  the  legislation.  Broom's  Leg.  Max. 
46.  Congress  may  have  been  satisfied  to  provide  for  what 
appears  in  the  Keport  No.  1425  of  March  2,  1908,  by 
the  Commission  to  have  been  the  principal  cases  arising 
upon  the  situation  presented,  viz.,  of  the  station  continu- 
ously operated  night  and  day,  and  the  station  operated 
only  during  the  daytime,  leaving  the  exceptional  cases 
unprovided  for,  possibly  because  of  the  difficulty  of  cov- 
ering them. 

Obviously  the  disparity  in  the  provisions  for  the  two 
cases  covered,  to-wit,  the  daytime  station  and  the  con- 
tinuous night  and  day  station  is  so  great  as  to  indicate 
that  it  would  not  have  existed,  except  for  the  difficulty  of 
avoiding  it.  Operation  by  one  person  for  thirteen  hours 
is  permitted  in  one  case  while  the  Commission  would 
require  two  persons  for  fourteen  hours  and  three  persons 
for  nineteen  hours,  although  of  such  nineteen-hour  period 
fifteen  hours  or  more  might  be  daytime. 


II 

The  more  reasonable  construction  of  the  Act  would 
seem  to  be  that  the  thirteen  hour  provision  would  apply- 
to  an  office  ordinarily  known  as  a  day  time  office,  covering 
the  day  time  when  less  than  thirteen  hours  and  office 
hours  during  the  day  time  when  greater  than  thirteen 
hours,  and  that  the  nine  hour  provision  would  apply  to 
the  office  kept  open  continuously  day  and  night,  or  virtu- 
ally during  the  entire  time.  This  construction  regards 
the  purpose  of  the  Act,  to-ivit,  to  avoid  long  hours  of 
service  in  a  responsible  position,  and  nevertheless  re- 
gards the  impropriety  of  too  stringent  a  provision  limit- 
ing too  greatly  the  hours  of  service.  If  an  operator  may 
remain  on  duty  thirteen  hours  including  the  entire  day 
time  of  a  day,  surely  an  additional  operator  may  remain 
the  residue  of  a  nineteen  hour  period,  or  six  hours,  al- 
though the  latter  office  or  station  may  be  more  arduous 
than  the  former  because  of  greater  volume  of  business. 
Clearly,  had  Congress  so  desired  it  might  have  expressly 
provided  for  only  two  cases,  to-ivit,  day  time  stations  to 
be  kept  open  by  one  operator  thirteen  hours  and  other 
stations  kept  open  longer  wherein  the  operators  should 
work  only  nine  hours  each. 

This  conclusion  is  fortified  by  the  consideration  that 
an  office  kept  open  fourteen  or  fifteen  hours  more  nearly 
approximates  in  importance  the  thirteen  hour  station 
than  the  continuous  night  and  day  station.  Such  stations 
cover  the  day  and  part  of  the  night,  or  the  night  and  part 
of  the  day.  There  is  no  suggestion  anywhere  in  the 
statute  of  an  operator  working  less  than  eight  hours. 
The  Commission's  construction  seems,  therefore,  erron- 
eous. If  the  construction  just  suggested  be  sound  the 
statute  is  not  invalid  for  uncertainty. 

e.  To  establish  a  new  office  in  the  same  building  or 
in  such  proximity  to  the  old  office  previously  operated 


12 

continuously  night  and  day,  in  order  to  break  the  contin- 
uity and  thereby  prevent  the  application  of  the  statute 
to  such  office  would  seem  to  be  a  mere  evasion  of  the 
statute,  and  illegal.  It  would  prevent  the  purpose  of  the 
statute  being  effected.  The  new  office  would  virtually 
perform  the  same  service  as  the  old  office,  and  the  con- 
dition established  demand  the  same  reform  as  the  old 
condition.  The  spirit,  at  least,  of  the  statute  would  be 
violated  and,  therefore,  the  statute  be  violated. 

/.  The  observations  just  made  would  be  equally  ap- 
plicable to  the  case  of  two  old  offices  in  the  same  building, 
or  in  proximity,  one  operated  continuously  night  and  day 
and  the  other  only  during  the  day  changed  to  two  "day 
offices,"  each  operated  twelve  hours. 

g.  What  is  meant  by  "close  proximity"  to  an  old 
office  in  the  above  answers  is  sometimes  a  question  diffi- 
cult to  answer.  Evidently,  the  new  and  old  offices  must 
not  perform  the  same  service  so  as  to  constitute  but  the 
performance  of  the  work  of  the  old  office.  Consequently 
they  should  not  be  located  merely  at  the  opposite  ends  of 
a  short  passing  track,  but  be  located  in  different  villages, 
or  so  far  apart  in  the  same  village  or  town  as  to  perform 
services  in  material  respects  different. 

li.  For  what  space  of  time  the  closing  of  an  office 
would  suffice  to  prevent  the  operation  of  the  provision 
for  the  continuously  operated  night  and  day  office  it  is 
difficult  to  determine.  Obviously,  the  closing  of  the  office 
for  an  inconsiderable  time  would  be  treated  as  a  mere 
evasion  of  the  statute.  E  contra,  the  closing  for  two 
hours  would  leave  only  the  aggregate  of  two  periods  per- 
mitted by  the  statute,  to-wit,  thirteen,  and  nine  hours. 
It  would,  therefore,  seem  that  if  the  day  office  were  kept 
open  thirteen  hours  and  the  night  office  nine  hours,  no 
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operator  would  be  kept  on  duty  longer  than  the  spirit  of 
the  statute  required,  and  that  any  other  construction  of 
the  statute  would  seem  to  indicate  an  ulterior  and  sinister 
intent  in  Congress.  We  should,  therefore,  conclude  that 
the  closing  should  not  be  less  than  two  hours  so  that  the 
residue,  to-tvit,  twenty-two  hours  would  not  aggregate 
more  than  the  period  which  the  statute  iDermits  operators 
to  remain  on  duty  in  some  of  the  conditions  provided  for. 
i.  The  meaning  of  the  prohibition  of  remaining  on 
duty  is  difficult  to  decipher.  Evidently  a  strict  construc- 
tion would  confine  the  prohibition  to  the  post  of  telegraph 
or  telephone  operator.  Likewise,  a  not  unnatural  con- 
struction would  so  confine  it  because  the  duties  of  such 
operator  might  be  regarded  as  unusually  exacting.  In- 
asmuch, however,  as  the  statute  is  meant  to  prevent  the 
fatigue  of  the  operator  its  spirit  would  seem  to  forbid 
the  employment  of  the  operator  in  any  service  whatever 
beyond  the  prescribed  time  for  duty.  This  purpose  of 
the  statute  can  not,  though,  be  accomplished  because  the 
operator  is  perfectly  at  liberty  to  take  service  outside 
the  carrier's  employment  and  be  as  much  tired  thereby 
as  if  kept  upon  duty  by  the  carrier  in  some  other  line  of 
service.  The  only  reason,  therefore,  appearing  for  pro- 
hibiting the  carrier's  employing  the  operator  in  other 
service  during  off  hours  is  his  greater  facility  for  arrang- 
ing such  employment.  Whether  the  danger  thereof  be  a 
mischief  sufficient  to  be  included  within  the  statute  while 
the  danger  of  the  servants  being  otherwise  employed  by 
another  be  not  within  the  mischief  presents  an  inquiry 
quite  intangible.  Probably  there  is  no  occasion,  or  slight 
occasion  for  the  employment  by  the  carrier  for  the  extra 
service  and  the  statute  should  not  be  extended  to  such 
emplojTuent. 


14 

II. 

Safety  Appliance  Acts — CoNSTiTUTioisrALiTY  Thereof. 

The  Safety  Appliance  Act  of  March  2,  1893,  as 
amended  April  1,  1896,  is  probably  not  unconstitutional. 
Apparently  it  is  an  apt  provision  for  regulating  appli- 
ances used  in  interstate  commerce.  Eegulation  of  ve- 
hicles while  used  in  interstate  commerce  is  appropriate 
regulation  of  such  commerce.  Such  regulation  is  de- 
signed to  secure,  and  may  be  appropriate  or  even  in- 
dispensable to  securing  the  safe  handling  of  interstate 
commerce.  Likewise,  the  protection  of  persons  engaged 
in  such  commerce  is  appropriate  to  the  regulation  of  such 
commerce. 

This  inquiry,  however,  may  be  now  virtually  academic, 
as  the  Act  has  been  enforced  by  the  Supreme  Court  in 
Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1;  Schlemmer  v. 
B.,  R.  S  P.  R'y  Co.,  205  U.  S.  1;  St.  L.,  I.  M.  S  S.  R.  Co. 
V.  Taylor,  210  U.  S.  281;  although  the  constitutional 
question  seems  not  to  have  been  argued  or  expressly  de- 
cided in  those  cases,  and  Mr.  Justice  Moody's  remark, 
207  U.  S.  529,  should  not  be  overlooked. 

The  same  is  not  so  clear,  though,  of  the  Act  of  March 
2,  1903,  and  that  Act  may  be  held  to  contain  the  same 
infirmity  which  was  exposed  in  the  Employers'  Liability 
Act  of  June  11,  1906  {207  U.  S.  463). 

The  Act  of  March  2,  1903,  amending  the  original  Act 
of  March  2,  1893,  as  amended,  applies  the  provisions  and 
requirements  of  the  previous  Act  relating  to  train  brakes, 
automatic  couplers,  grab  irons  and  the  height  of  draw- 
bars ''to  all  trains,  locomotives,  tenders,  cars  and  similar 
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vehicles,  on  any  railroad  engaged  in  interstate  com- 
merce," etc.  The  criterion,  therefore,  of  the  api)lication 
of  the  Act  is  the  use  of  the  vehicle  "on  any  railroad  en- 
gaged in  interstate  commerce,"  and  not,  as  in  the  orig- 
inal Act,  using  "on  its  line  any  locomotive  engine  en- 
gaged in  moving  interstate  commerce,"  or  using  or  haul- 
ing "any  car  used  in  moving  interstate  traffic." 

The  provisions  concerning  safety  appliances  were,  by 
the  Act  of  March  2,  1903,  made  applicable  to  any  car  used 
upon  the  road  engaged  in  interstate  commerce,  whether 
the  car  was  so  engaged  or  not.  If  the  car  were  engaged 
solely  in  intrastate  commerce,  the  right  to  regulate  it 
would  seem  to  be  one  of  the  reserved  powers  of  the 
States;  Amendment  X. 

Mr.  Justice  Moody,  dissenting  in  Employers'  Lia- 
bility Cases  {207  U.  S.  529),  said: 

"If  the  statute  now  before  us  is  beyond  the  con- 
stitutional power  of  Congress,  surely  the  Safety  Ap- 
pliance Act  is  also  void,  for  there  can  be  no  distinc- 
tion in  principle  between  them. ' ' 

The  Employers'  Liability  Act  was  invalidated  be- 
cause it  included  subjects  "wholly  beyond  the  power  to 
regulate  commerce,"  p.  499,  as  the  Act  related  to  every 
common  carrier  engaged  in  interstate  commerce,  and  to 
any  of  its  employes,  whether  they  were  engaged  in  inter- 
state commerce  or  not,  p.  501. 

The  contention  that  the  Act  was  constitutional,  al- 
though embracing  subjects  not  within  the  power  to  regu- 
late commerce  because  the  carrier  was  engaged  in  inter- 
state commerce,  thereby  submitting  all  its  business  to 
congressional  regulation,  was  denied,  the  court  saying: 
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''To  state  the  proposition  is  to  refute  it,"  and  saying 
that  the  proposition  assumed  that  engaging  in  interstate 
commerce  endowed  Congress  "with  the  right  to  legislate 
concerning  matters  of  purely  State  concern";  that  if  the 
contention  were  well  founded  it  would  extend  congres- 
sional power  "to  every  conceivable  subject,  however  in- 
herently local,  would  obliterate  all  the  limitations  of 
power  imposed  by  the  Constitution,  and  would  destroy 
the  authority  of  the  States,"  etc. 

The  Amendment  has,  nevertheless,  been  upheld  in 
several  cases.  In  JJ.  8.  v.  Great  Northern  R'y,  145  Fed. 
438,  Whitson,  D.  J.,  said  that  if  the  amendment  were 
invalid — 

"Cars  containing  State  traffic  could  be  com- 
mingled with  those  containing  interstate  traffic,  and 
thus  defeat  the  purposes  of  the  legislation  upon  the 
subject.  The  effect  of  this  would  be  to  endanger  the 
train  engaged  in  interstate  traffic.  Again,  a  carrier 
could  use  trains  engaged  entirely  in  State  traffic  upon 
its  lines  without  the  requisite  equipment,  which  might 
result  in  injury  to  passengers  by  coming  in  collision 
with  a  train  engaged  in  interstate  traffic.  It  is  the 
carrier  which  the  acts  seek  to  regulate,  and  it  is  by 
this  method  that  Congress  has  undertaken  to  bring 
the  matter  under  control." 

The  Act  is  also  upheld  by  Hundley,  D.  J.,  164  Fed. 
347.  The  court  there  quoted  Gibbons  v.  Ogden,  9  Wheat. 
196,  6  L.  Ed.  23,  to  the  effect  that  the  commercial  power 
"is  complete  in  itself,  and  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations,  other  than  are 
prescribed  in  the  Constitution;"  also  quoted  Cooley, 
Const.  Lim.,  p.  856,  7th  Ed.,  saying: 


17 

''Congress  may  establish  police  regulations,  as 
well  as  the  States,  confining  their  operation  to  the 
subject  over  which  it  is  given  control  by  the  Consti- 
tution." 

The  court  notes,  p.  352,  that  by  the  Act  of  March  2, 
1893,  its  penalties  were  confined  to  railroads  using  "any 
cars  in  interstate  commerce,"  and  that  by  the  Act  of 
March  2,  1903,  the  application  was  extended  "to  all 
trains,  etc.,  used  on  any  railroad  engaged  in  interstate 
commerce,"  etc.;  and  says,  answering  the  contention  that 
the  case  is  thus  brought  within  the  principle  of  the  Em- 
ployers' Liability  Cases: 

"By  the  very  terms  of  the  Act  the  distinction 
will  be  noted  that,  while  the  Employers'  Liability 
Act  applies  to  individuals  and  corporations,  the 
Safety  Appliance  Act,  as  amended,  applies  to  the 
instrumentalities  engaged  in  interstate  commerce 
and  the  use  of  those  instrumentalities  'on  any  rail- 
road engaged  in  interstate  commerce.'  So  that  the 
question  at  issue  before  the  court  resolves  itself  sim- 
ply into  the  proposition,  Has  Congress  the  right  to 
regulate  the  interstate  highway  and  the  use  of  ve- 
hicles thereon?  Has  Congress  the  right,  also,  under 
its  police  authority,  to  say  that  this  highway  shall 
be  safe  and  unobstructed?" 

See,  also,  V.  S.  v.  Col.  &  A^.-TF.  E.  Co.,  157  Fed.  R. 
321,  331,  U.  S.  C.  C.  A.,  Eighth  Circuit. 

If  some  railroads  handled  interstate,  and  others  intra- 
state commerce  exclusively  the  commercial  power  of  Con- 
gress would  be  applicable  to  the  regulation  of  the  former, 
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and  the  State's  police  power  of  the  latter  railroads,  but 
both  interstate  and  intrastate  commerce  are  handled  on 
the  same  road,  by  the  same  engines,  in  the  same  trains 
and  even  in  the  same  cars.  Again,  upon  the  same  railroad 
are  trains  handling  interstate  commerce  and  trains  han- 
dling exclusively  intrastate  commerce,  like  local  pas- 
senger trains.  To  assert,  therefore,  in  such  a  case  that 
Congress  may  regulate  the  entire  equipment  upon  the 
railroad  is  to  assert  that  the  commercial  power  supplants 
the  police  power  of  the  State  in  the  regulation  of  com- 
merce purely  intrastate.  The  ground  for  the  claim  is 
that  the  regulation  by  Congress  is  ineffectual  unless  Con- 
gress may  regulate  the  entire  equipment  upon  the  road. 
This  contention  means  only  that  Congress  could  more 
effectually  legislate  concerning  safety  appliances  if  it 
were  a  body  of  plenary  powers  like  the  British  Parlia- 
ment instead  of  being  a  body  of  limited  powers  like  the 
United  States  Congress  under  the  Constitution.  The 
claim  that  the  power  of  Congress  must  cover  every  car 
on  a  railroad,  because  otherwise  its  regulation  would  be 
less  effectual,  proves  nothing  except  that  the  reserved 
powers  of  the  States  to  regulate  intrastate  commerce 
stand  in  the  way  of  according  to  Congress  unlimited 
power  in  the  premises.  The  State's  power  to  regulate  a 
part  is  as  ample  as  that  of  Congress  to  regulate  another 
part  of  the  vehicles.  The  fact  that  the  exercise  by  each  re- 
spectively must  be  complementary  and  not  exclusive  of 
the  other  results  from  our  dual  system  of  government, 
and  does  not  prove  that  the  legitimate  powers  of  Con- 
gress are  diminished.  The  condition  resulting  from  the 
application  of  the  doctrine  of  the  Employers'  Liability 
Cases,  and  the  condition  remarked  in  the  cases  just  re- 
viewed exists  in  other  spheres  of  legislation,  notably  in 
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regard  to  railway  rates.  That  the  power  of  Congress  to 
regulate  railway  rates  would  be  more  effectual  but  for 
the  reserved  power  of  the  State  has  never  been  regarded 
by  the  courts  as  a  sufficient  basis  for  according  to  Con- 
gress unfettered  authority  to  regulate  railway  rates; 
L.  &  N.  R.  R.  Co.  V.  Kentucky,  183  U.  S.  503,  518,  and 
cases  cited. 

Assuming  that  in  an  inevitable  conflict  of  authority 
Congress  predominates,  and  that  such  conflict  exists  re- 
garding an  engine  hauling  both  interstate  and  intrastate 
commerce,  or  a  car  hauling  both,  nevertheless  is  there 
necessarily  a  conflict  where  a  train  upon  the  railroad 
hauls  both,  but  in  separate  cars,  or  where  some  trains 
haul  intrastate  commerce  only?  If  not,  the  reserved  rights 
of  the  State  are  as  complete  as  the  delegated  power  of 
Congress,  and  a  Federal  statute  covering  both  is  uncon- 
stitutional as  violating  the  Tenth  Amendment.  Congress 
can  no  more  regulate  intrastate  trains  and  intrastate 
cars  than  intrastate  rates,  because  the  regulation  thereof 
by  the  State  would  incidentally  render  less  effectual  (but 
not  actually  prevent)  the  regulation  by  Congress  of  in- 
terstate tracks  and  cars. 

Congress  could  much  more  effectually  regulate  inter- 
state railway  rates  if  the  States  could  not  affect  them  by 
regulations  of  intrastate  rates;  nevertheless,  the  State's 
power  is  as  undoubted  as  that  of  Congress.  The  same 
observations  are  applicable  to  divers  cases  of  contact 
between  Federal  and  State  power,  nevertheless  the  for- 
mer does  not  supplant  the  latter. 

Cases  like  Sherlock  v.  Ailing,  93  U.  S.  99;  Smith  v. 
Alabama,  124  U.  S.  479;  N.  C.  &  St.  L.  R'y  Co.  v.  Ala., 
128  U.  S.  96,  have  no  application  here  because  the  States 
were  therein  permitted  to  legislate  even  as  to  interstate 
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commerce  in  the  absence  of  Congressional  legislation, 
and  the  point  there  decided  was  that  they  might  even 
legislate  so  as  to  affect  interstate  commerce  until  Con- 
gress legislated. 

(It  might,  perhaps,  be  interesting  to  note  the  position 
of  Wisconsin,  State  v.  C,  M.  &  St.  P.  R'y  Co.  {September, 
1908),  and  Missouri,  State  v.  Mo.,  etc.,  R'y  Co.,  Ill  S.  W. 
Rep.  500,  taken  in  deference  to  the  Federal  Act  of  March 
4,  1907,  supra.) 

Wliat  is  said  above  assumes  the  correctness  of  the 
construction  placed  upon  the  Act  in  the  cases  cited,  U.  S. 
V.  Great  Northern  R'y,  etc.,  extending  its  operation  to 
all  vehicles  used  upon  a  railroad  engaged  in  interstate 
commerce,  but  takes  no  note  of  these  words  in  the  statute, 
viz.,  "and  to  all  other  locomotives,  tenders,  cars  and 
similar  vehicles  used  in  connection  therewith." 

These  words,  so  far  as  we  know,  have  received  no 
construction.  Strangely  enough,  the  courts  in  the  cases 
just  cited,  especially  U.  S.  v.  Great  Northern  R'y,  con- 
strue the  statute  to  refer  to  all  trains  upon  a  railroad 
engaged  in  interstate  commerce,  whether  carrying  inter- 
state or  intrastate  commerce,  and  take  no  note  of  the 
words  just  quoted  which  apparently  limit  the  operation 
of  the  general  language  first  used. 

Nor  do  the  cases  cited  take  note  of  the  reference  in 
the  Johnson  case,  196  U.  S.  1,  21,  to  the  Act  of  1903,  viz.: 

"As  we  have  no  doubt  of  the  meaning  of  the 
prior  law,  the  subsequent  legislation  can  not  be  re- 
garded as  intended  to  operate  to  destroy  it.  Indeed, 
the  latter  Act  is  affirmative  and  declaratory,  and,  in 
effect,  only  construed  and  applied  the  former  Act." 
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Two  possible  constructions  of  the  qualifying  language 
aforesaid  occur  to  anyone  undertaking  to  interpret  the 
Act  of  1903 — first,  that  the  words  "locomotives,  tenders, 
cars  and  similar  vehicles  used  in  connection  therewith" 
refer  to  any  such  rolling  stock  as  may  be  used  in  connec- 
tion with  the  rolling  stock  carrying  interstate  freight  or 
passengers  upon  the  railroad  engaged  in  interstate  com- 
merce; and,  secondly,  switch  engines  at  terminals  or,  pos- 
sibly, other  vehicles  thereat  used  in  handling  such  com- 
merce after  termination  of  the  interstate  journey,  or  in 
transfer  to  private  sidings,  or  the  like.  The  most  natural 
interpretation  of  the  words  in  question  seems  to  be  that 
they  refer  to  engines  handling  interstate  cars,  or  to  cars, 
even  when  carrying  intrastate  freight,  found  in  a  train 
with  interstate  cars.  This  construction  of  the  statute  is 
certainly  as  natural  as  the  other,  and  if  it  would  save  the 
statute  from  condemnation  would  more  probably  be 
adopted.  The  statute  thus  construed  would  not  cover 
independent  intrastate  trains  upon  a  railroad  engaged  in 
interstate  commerce,  but  would  cover  cars  in  a  train  haul- 
ing interstate  commerce,  although  such  cars  hauled  only 
intrastate  commerce.  The  question  would  then  be 
whether  or  not  Congress  might  regulate  the  safety  ap- 
pliances on  such  cars  hauling  intrastate  commerce  when 
found  in  a  train  carrying  also  interstate  commerce.  The 
argument  in  favor  of  the  validity  of  the  statute  would  be 
that  Congress  could  not  effectually  regulate  the  safety 
appliances  on  the  train  hauling  interstate  commerce  if 
the  State  could  retain  the  power  to  regulate  the  cars 
carrying  intrastate  commerce.  The  claim  would  be  that 
automatic  couplers  could  not  be  provided  if  the  Govern- 
ment could  regulate  only  one  of  the  two  cars  coupled; 
nor  regulate  hand-holds  if  they  could  be  placed  upon  only 
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the  interstate  cars,  because  brakemen  would  be  continu- 
ally injured  through  the  delusion  of  expecting  to  find 
them  upon  cars  turning  out  to  be  intrastate  cars;  and 
that  the  provision  for  automatic  air  brakes  upon  the  pre- 
scribed percentage  of  cars  in  a  train  could  not  be  effect- 
uated if  the  State  might  forbid  the  Congressional  regu- 
lation, or  make  an  inconsistent  regulation  concerning 
intrastate  cars,  which  might  even  far  outnumber  the 
interstate  cars  in  a  train.  The  contention,  then,  would 
be  that  to  permit  the  State  to  regulate  the  intrastate 
cars  in  the  train  would  effectually  prevent  Congress 
regulating  the  interstate  cars,  and  that  the  two  independ- 
ent regulations  could  not  co-exist. 

Corroborative  of  this  contention  the  above  quotation 
from  the  Johnson  case  would  have  force  because  the 
amended  Act  of  March  2,  1903,  would  then  appear  to  be 
'' declaratory  and  in  effect,"  only  construing  and  apply- 
ing the  former  Act. 

See,  also.  United  States  v.  Col.  &  N.  W.  R.  Co.,  157 
Fed.  321,  330,  etc.,  U.  S.  C.  C.  A.,  Eighth  Circuit.* 

*Since  the  text  was  written  a  Circuit  Court  of  Ohio  (January, 
1909),  has  decided  Detroit,  T.  &  I.  R'y  v.  Ohio,  40  Ohio  Law  Bulletin, 
No.  6,  p.  20,  holding  that  a  "car"  and  not  a  "train"  is  the  unit  for  de- 
termining the  offense  under  both  the  Federal  and  the  Ohio  Statutes,  and 
that  the  Federal  Act  does  not  extend  to  the  automatic  couplers  upon  a 
car,  or  cars,  loaded  with  intrastate  traffic  although  operated  upon  a  rail- 
road engaged  in  both  interstate  and  intrastate  traffic.  The  opinion  is 
carefully  considered  and  well  reasoned,  and  is  based  upon  L.  &  N.  R.  R. 
V  Ky.,  161  U.  S.  677;  R.  &  A.  R'y.  v.  Tobacco  Co.,  169  U.  S.  311;  Wis., 
M.  '&  P.  R'y  V.  Jacobson,  179  U.  S.  287,  as  cases  holding  the  instru- 
mentalities of  interstate  commerce  to  be  within  the  regulation  of  the 
States,  the  court  saying: 

"In  all  the  cases  upon  the  subject  there  is  an  important  dis- 
tinction and  difference  between  regulation  of  commerce  among  the 
States  and  a  regulation  of  the  instruments  of  commerce.  The  one 
is  confided  to  the  Congress,  the  other  the  regulation  of  the  instru- 
ments of  such  commerce  is  within  the  jurisdiction  of  the  States 
under  their  police  power." 

The  court's  conclusion  is  that  the  Ohio  law  is  complementary  of  the 
Federal  law,  and  not   superseded  by  the  latter. 
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On  the  other  hand,  the  U.  S.  C.  C.  A.,  7th  Circuit  {February  2, 
1909),  has  decided  cases  Nos.  1461  and  1473,  Oct.  Term,  1908,  Baker 
and  Grosscup  concurring  and  Seaman  dissenting,  in  the  Wabash  case  No. 
1461,  and  all  three  concurring  in  the  Elgin,  J.  &  E.  R'y  case.  No.  1473. 
The  Wabash  Company  was  charged  with  hauling  on  its  line  of  railroad 
engaged  in  interstate  commerce  a  car  not  equipped  with  automatic  coup- 
lers, the  car  being  one  "regularly  used  in  the  movement  of  interstate 
traffic"  but  empty  at  the  time  in  question.  The  count  was  construed 
as  admitting  that  the  defective  car  was  not  a  part  of  an  interstate  train, 
was  not  being  moved  on  an  interstate  journey,  and  was  not  exclusively 
devoted  to  carrying  commodities  in  interstate  traffic;  the  Elgin  Com- 
pany's car,  carrying  intrastate  commerce,  was  merely  in  the  same  train 
with    other   cars   carrying   interstate   commerce. 

The  Amendment  of  March  2,  1903,  was  held  not  unconstitutional  as 
applied  to  either  case,  but  Seaman,  J.,  dissented,  holding  the  Act  uncon- 
stitutional as  applicable  to  the  Wabash  case,  the  difference  between  that 
case  and  the  Elgin  case  being  that  the  Wabash  car  did  not  appear  to 
be  a  part  of  an  interstate  train,  and  the  Elgin  car  did. 

The  opinions  are  elaborate  and  well  reasoned,  and  the  result  of  their 
conclusions  would  be,  doubtless,  more  convenient  to  railroad  operation 
than  the  contrary  doctrine  by  placing  it  under  a  single  governmental 
control  rather  than  the  control  of  two  governments.  If,  however,  the 
principles  announced  thereby  prevail  a  new  departure  in  constitutional 
law  seems  to  be  manifested,  and  opinions  on  the  subject  supposed  to 
be  well  grounded  appear  to  be  in  danger.  Other  Federal  Courts  will 
doubtless  follow  the  decisions  of  the  Circuit  Court  of  Appeals,  just  noted, 
and  the  final  adjudication  by  the  U.  S.  Supreme  Court  will  be  needed 
to  settle  the  question. 
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Chabactek  of  the  Safety  Appliance  Acts. 

a.  The  question  whether  the  Government  has  the 
burden  to  establish  the  carrier's  guilt  by  showing  neglect, 
or  may  establish  it  by  merely  proving  the  absence  of  a 
safety  appliance  in  perfect  order  at  any  time  is  fraught 
with  great  difficulty.  A  majority  of  the  courts,  beginning 
with  U.  S.  V.  Sou.  R'y  Co.,  135  Fed.  R.  122,  decided 
March  2,  1905,  hold  that  the  use  of  a  car  with  a  defective 
appliance  constitutes  an  offense;  that  otherwise  Govern- 
ment officers  could  not  determine  in  advance  of  prosecu- 
tion whether  diligence  had  been  used  or  not,  and  that  it 
would   nullify   the   statute   to    resolve   the   question   of 
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offense  into  one  of  diligence.  See,  cases  reviewed  in 
V.  8.  V.  I.  C.  R.  R.  Co.,  156  Fed.  R.  182,  and  in  St.  L.  & 
S.  F.  R'y  Co.  V.  I) elk,  158  Fed.  R.  931. 

Before  the  Illinois  Central  case  was  decided  the  court 
in  L\  8.  V.  A.  T.  &  8.  F.  Rhj  Co.,  150  Fed.  442,  declined  to 
follow  U.  8.  V.  8ou.  R'y  Co.,  supra,  saying  that  the 
doctrine  of  that  case  made  a  carrier  an  insurer  of  the 
workable  condition  of  appliances  at  every  instant,  so  that 
when  a  coupler  became  defective  the  result  was  a  race  of 
diligence  between  railroad  employe  and  Government  in- 
spector "as  to  who  shall  get  there  first;"  that  even  the 
very  act  of  repairing  a  defective  coupler  established  an 
offense;  but  that  the  Act  was  meant  for  practical  pur- 
poses and  did  not  assume  the  impossible  or  "lay  a  for- 
feiture against  the  laws  of  nature,  for  couplers  must 
break." 

This  case  was  reversed  in  163  Fed.  R.  517-18  on  the 
supposed  authority  of  8t.  L.  I.  M.  S  8.  v.  Taylor,  infra. 

In  the  Illinois  Central  case  the  court  declared  the 
Government's  contention  to  be  "that  the  statute  should 
be  construed  with  the  utmost  strictness,  and  so  literally 
as  to  make  it  a  criminal  offense,  under  the  statute,  if  the 
car  was  used  or  operated  for  one  moment  even  at  night, 
after  the  breakage  of  any  part  of  the  required  equip- 
ment" even  in  rapid  motion  between  stations  when  im- 
possible to  ascertain  the  facts;  while  the  company's  con- 
tention was  that  if  proper  equipment  became  deficient 
from  unavoidable  occurrences  when  discovery  of  needed 
repairs  was  impossible,  a  construction  holding  the  carrier 
guilty  would  be,  in  law,  an  absurdity.  The  court  remark- 
ed that  generally  there  could  be  no  addition  to  nor  sub- 
traction from  the  language  of  Congress,  but  that  the 
question  remained  what  were  the  exceptions  to  the  rule? 
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And  said,  that  to  relax  would  logically  surrender  the 
strict  construction,  and  make  the  determination  of  the 
exception  the  desideratum,  and  that  the  just  exception 
evidently  was  that  where  equipment  was  furnished  and 
became  inoperative  ew  route  the  carrier  was  liable  if  it 
failed  to  supply  the  deficiency  at  first  opportunity  after 
actual  discovery  or  after  the  discovery  could  have  been 
made  by  use  "of  the  utmost  care  that  a  highly  prudent 
man  would  use  under  the  circumstances  of  the  case;" 
that  such  a  rule  accorded  with  the  presumed  intention 
to  punish  only  intentional  or  avoidable  acts.  Accord- 
ingly, the  Government  was  required  to  prove  beyond  a 
reasonable  doubt  that  the  defects  in  appliances  had  either 
been  in  fact  discovered,  or  could  have  been  discovered 
and  corrected  by  exercise  of  the  utmost  diligence  which 
could  be  expected  of  a  highly  prudent  person  under  simi- 
lar circumstances. 

The  Illinois  Central  case  was  cited  in  the  Delk  case, 
where  the  rule  announced  was  that  the  carrier  should 
not  be  held  responsible  for  conditions  occurring  without 
its  fault  where  it  had  exercised  a  high  degree  of  care  to 
keep  the  appliances  in  proper  condition ;  that  the  purpose 
of  Congress  was  to  require  the  use  of  the  equipment  pre- 
scribed in  lieu  of  the  old  style  previously  in  use,  and  only 
the  carrier's  best  endeavor  to  keep  it  in  repair. 

Before  a  petition  for  a  rehearing  in  the  Delk  case  was 
overruled  the  court's  attention  was  called  to  the  decision 
in  St.  L.  I.  M.  S  S.R'y  v.  Taylor,  210  U.  S.  281,  294,  but 
it  did  not  affect  its  decision. 

Since  the  decision  of  the  Taylor  case  it  has  been  often 
treated  as  decisive  of  the  carrier's  absolute  duty  to  main- 
tain as  well  as  install  the  equipment,  the  impossibility 
thereof  constituting  no  excuse  for  omission;   U.  S.  v. 
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Pkila.  S  R.  R.  R.  Co.,  160  Fed.  R.  696,  reaffirmed  in  162 
Fed.  403-5,  and  U.  S.  v.  Penn.  R.  Co.,  Ibid  408;  U.  S.  v. 
L.  V.  R.  Co.,  Ibid  410. 

The  conflict  of  authority  and  of  opinion  can  be  deter- 
mined only  by  the  Supreme  Court.  The  point  of  ultimate 
conflict  Tirill  i3robably  be  bet^xeen  the  Illinois  Central, 
Delk  and  A.  T.  d;  S.  F.  cases  on  one  side  and  the  Southern 
R'y  case,  135  Fed.  122,  on  the  other,  the  former  denying 
the  intention  of  Congress  to  require  the  impossible,  and 
the  latter  asserting  the  impracticability  of  the  Govern- 
ment's establishing  its  case  if  the  question  of  diligence 
be  entertained.  The  latter  contention  is  plausible,  but 
unsound  because  it  was  shown  in  the  Illinois  Central  case 
that  the  Government  could  establish  the  failure  to  ob- 
ser\^e  care  by  showing  defective  condition  of  appliances 
leaving  or  passing  repair  stations,  and  there  were  act- 
ually seven  convictions  in  that  case  out  of  twenty-two 
charges. 

To  require  conviction  wherever  an  inoperative  appli- 
ance is  used,  forces  the  alternative  to  discover  and  im- 
mediately repair  the  appliance  en  route,  for  they  must 
inevitably  wear  out  and  break,  or  suffer  punishment  for 
the  unavoidable.  If  the  appliance  be  not  repairable  ex- 
cept at  shops,  the  carrier  is  punishable  for  its  breaking; 
if  repairable  elsewhere  it  is  still  punishable  for  failure 
to  discover  it;  if  discovered  it  is  punishable  for  failure 
to  stop  the  train  and  repair  it  whether  the  result  be  a 
collision,  derangement  of  schedules  with  consequent 
danger  of  collision,  or  other  deplorable  consequences. 
In  short,  the  maintenance  of  safety  appliances  is  made 
the  paramount  consideration  in  railroading,  loss  of  life 
and  destruction  of  rolling  stock  through  collisions  being 
of  subordinate  importance. 
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The  policy  of  the  absolute  duty  would  be  like  making 
capital  the  offense  of  homicide  whether  with  malice  afore- 
thought or  in  self  defense,  such  a  course  being  unjustifi- 
able even  if  the  number  of  homicides  were  thereby  de- 
creased. Whether,  too,  a  fine  of  the  carrier  or  imprison- 
ment of  its  servants  for  the  inevitable  deprives  a  person 
of  liberty  or  property  without  due  process,  quaere.  To 
take  property  for  the  Grovernment,  or  for  bestowal  upon 
others  denies  due  process,  and  it  has  no  element  of  pun- 
ishment because  no  deterrent  can  prevent  the  impossible. 
The  conflict,  therefore,  between  the  absolute  duty  based 
upon  the  Government's  convenience  and  the  qualified 
duty  based  upon  the  unavoidable  must  be  settled  accord- 
ing to  reason  and  settled  rules  of  statutory  construction 
for  avoiding  absurdity,  in  favor  of  the  qualified  duty. 

St.  L.  I.  M.  S  S.  V.  Taylor  has  been  strangely  miscon- 
strued. In  that  case  ''the  right  to  recover  for  the  death 
was  based  solely  on  the  failure  of  the  defendant  to  equip 
as  required  by  the  Act  of  Congress"  {210  U.  S.  284). 
One  car  in  question  was  equipped  with  link  and  pin 
coupler.  The  case  was  reversed  because  of  the  trial 
court's  misconstruction  of  the  statute's  requirement  as 
to  height  of  draw  bars.  This  was  decisive  of  the  case 
and,  following  the  language  usually  quoted  to  establish 
the  absolute  duty,  the  court  said,  p.  295:  "But  for  the 
reasons  above  given  the  judgment  must  be  reversed." 

Again,  the  point  decided,  pp.  294,  295,  was  that  the 
duty  of  maintenance  (whatever  it  was,  whether  unquali- 
fied or  of  diligence)  was  absolute  and  could  not  be  dele- 
gated, the  carrier's  contention  being  that  it  had  delegated 
the  duty  to  decedent's  fellow  servant  and  thereby  escaped 
liability.  It  ivas  regarding  the  right  to  delegate  the  duty 
imposed  hy  the  statute  that  the  court  used  the  language 
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generally  relied  on  to  establish  the  absolute  duty.  When 
considered  with  reference  to  the  right  to  delegate  the 
duty  to  a  fellow  servant  the  court's  language  is  explain- 
ed, and  shown  not  to  declare  the  duty  to  perform  the  im- 
possible. The  language  in  Cohens  v.  Virginia,  6  Wheat. 
398;  Doivns  v.  Bidwell,  182  U.  S.  244,  258,  259,  etc.,  and 
that  of  the  House  of  Lords  in  Quinn  v.  Leathern,  A.  C. 
495,  596,  is  in  point  as  to  the  value  of  the  phraseology  of 
opinions,  viz.,  {6  Wheat.  398): 

*'It  is  a  maxim  not  to  be  disregarded  that  gen- 
eral expressions  in  every  opinion  are  to  be  taken  in 
connection  with  the  case  in  which  those  expressions 
are  used.  If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the  judgment  in 
a  subsequent  suit,  when  the  very  point  is  presented 
for  decision,"  etc. 

{H.  L.  App.  Cas.  495)  : 

"Every  judgment  must  be  read  as  applicable  to 
the  particular  facts  proved,  or  assumed  to  be  proved, 
since  the  generality  of  the  expressions  which  may  be 
found  there  are  not  intended  to  be  expositions  of  the 
whole  law,  but  governed  and  qualified  by  the  partic- 
ular facts  of  the  case  in  which  such  expressions  are 
to  be  found. 

"A  case  is  only  an  authority  for  what  it  actually 
decides.  I  entirely  deny  that  it  can  be  quoted  for  a 
proposition  that  may  seem  to  logically  follow  from 
it." 

"When,  therefore,  the  Supreme  Court  concerning  the 
carrier's  right  to  delegate  its  duty  to  a  fellow  servant, 
said: 
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**The  obvious  purpose  of  the  legislature  was  to 
supplant  the  qualified  duty  of  the  common  law  with 
an  absolute  duty  deemed  by  it  more  just." 

And  said: 

*'If  the  railroad  does,  in  point  of  fact,  use  cars 
which  do  not  comply  with  the  standard,  it  violates 
the  plain  prohibitions  of  the  law,  and  there  arises 
from  that  violation  the  liability  to  make  compensa- 
tion to  one  who  is  injured  by  it. ' ' 

regardless  of  the  apparent  harshness  of  the  construc- 
tion, etc.,  the  court  was  speaking  of  the  right  of  the  car- 
rier to  escape  the  duty  imposed  upon  it  by  statute  and 
devolve  it  upon  another  for  whose  act  the  carrier  was  not 
responsible,  and  this  language  must  not  be  construed  as 
an  authority  for  the  imposition  of  a  penalty  for  failure 
of  the  carrier  to  perform  the  impossible. 

Although,  therefore,  the  question  is  still  in  doubt,  the 
better  reason  seems  in  favor  of  the  qualified  duty  ex- 
pounded in  the  150  Fed.  442,  156  Fed.  182  and  158  Fed. 
931. 

Unwilling  to  follow  their  own  logic,  some  of  the  strict 
construction  courts  have  conceded  certain  exceptions  to 
their  doctrine ;  e.  g.,  in  U.  S.  v.  8.  P.  Co.,  154  Fed.  R.  897, 
901,  the  court  said: 

''Admittedly,  if  a  breakage  occurs  between  sta- 
tions where  repair  shops  are  located,  and  the  repair 
can  not  be  made  without  taking  the  car  to  such  a 
place,  the  Company  can  not  be  held  liable  until  it  has 
had  the  opportunity  of  making  the  repair,  and  in  that 
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event  it  would  be  justified  in  hauling  the  car  in  the 
train  to  the  succeeding  station  where  such  repairs 
could  be  made." 

And,  in  V.  S.  v.  S.  P.  Co.,  decided  by  Dehaven,  D.  J., 
December  4,  1908  (still  unreported),  this  doctrine  was 
reannounced,  and  possibly  extended.  See,  also,  TJ.  S.  v. 
P.  &  R.  R'y  Co.,  160  Fed.  R.  698. 

"What  decision  these  courts  would  make  if  the  repair 
coidd  ''be  made  without  taking  the  car  to  such  place"  is 
not  announced,  but,  obviously,  the  courts  must  ultimately 
hold  that  a  train  must  not  be  stopped  for  the  repair  of  a 
coupling  and  uncoupling  lever,  a  lock  chain,  etc.,  not 
affecting  the  safety  of  the  train,  but  only  affecting  the 
degree  of  safety  of  the  men  in  coupling  or  uncoupling,  or 
in  handling  the  cars.  The  opposing  doctrine  would  work 
an  absurdity  in  the  construction  of  the  statute. 

b.  An  issue  made  by  the  authorities  is  whether  or  not 
the  defendant,  in  his  trial,  is  entitled  to  the  immunities 
accorded  by  the  common  law,  and  by  the  Constitution,  to 
persons  accused  of  penal  offenses.  In  the  Illinois  Cen- 
tral case  the  defendant  was  held  entitled  to  the  presump- 
tion of  innocence,  and  to  be  acquitted  unless  proved  guilty 
beyond  a  reasonable  doubt.  These  rights  have  been  dis- 
claimed by  most  of  the  courts  in  safety  appliance  cases, 
and  upon  the  ground  that  the  penalties  prescribed  by  the 
Act  are  recoverable  by  ''suit"  which  is  construed  by 
such  courts  to  mean  "civil  action,"  wherein  the  plaintiff 
may  recover  by  establishing  his  case  by  a  preponderance 
of  the  evidence;  TJ.  8.  v.  Phila.  £  R.  R'y  Co.,  160  Fed.  R. 
696,  etc.;  see,  also,  U.  S.  v.  B.  &  0.  S.  W.  R.  R.,  on  rehear- 
ing, 159  Fed.  R.  39,  an  action  under  the  twenty-eight  hour 
law,  etc..    These  cases  proceed  upon  the  theory  that  in- 
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asmuch  as  Congress  has  provided  a  civil  action,  the  at- 
tributes of  a  civil,  and  not  of  a  criminal  proceeding  are 
implied.  They  lose  sight  of  the  fundamental  nature  of 
defendant's  immunities  disregarded  by  the  doctrine.  Mr. 
Cooley  says,  {Const.  Lim.  7th  Ed.  p.  436) : 

"Perhaps  the  most  important  of  the  protections 
to  personal  liberty  consists  in  the  mode  of  trial  which 
is  secured  to  every  person  accused  of  crime." 

Also,  p.  437: 

' '  First,  we  may  mention  that  the  humanity  of  our 
law  always  presumes  an  accused  party  innocent  until 
he  is  proved  to  be  guilty.  This  is  a  presumption 
which  attends  all  the  proceedings  against  him,  from 
their  initiation  until  they  result  in  a  verdict,  which 
either  finds  the  party  guilty  or  converts  the  pre- 
sumption of  innocence  into  an  adjudged  fact." 

In  Cummings  v.  Missouri,  4  Wall.  328,  the  court 
through  Field,  J.,  said: 

"The  clauses  in  question  subvert  the  presump- 
tion of  innocence,  and  alter  the  rules  of  evidence 
which  heretofore,  under  the  universally  recognized 
principles  of  the  common  law,  have  been  supposed 
to  be  fundamental  and  unchangeable." 

In  CoiJin  v.  U.  S.,  156  U.  S.  432,  the  court  through 
White,  J.,  said,  concerning  a  charge  that  the  burden  had 
shifted  from  prosecution  to  the  accused,  p.  461: 

"The  error  contained  in  the  charge,  which  said 
substantially  that  the  burden  of  proof  had  shifted 
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under  the  circumstances  of  the  case  and  that  there- 
fore it  was  incumbent  on  the  accused  to  show  the 
lawfulness  of  their  acts  was  not  merely  verbal,  but 
was  fundamental,  especially  when  considered  in  con- 
nection with  the  failure  to  state  the  presumption  of 
innocence. ' ' 

The  court  held  the  presumption  of  innocence  a  part 
of  defendant's  evidence,  and  that  even  the  instruction 
that  the  Government  must  prove  the  accused  guilty  be- 
yond a  reasonable  doubt  did  not  dispense  with  the  neces- 
sity of  charging  the  presumption  of  innocence.  See,  also, 
Cochran  v.  U.  S.,  157  U.  8.  286,  298;  Agnew  v.  Same,  165 
U.  S.  36,  and  Kirhy  v.  Same,  174  U.  S.  47,  55. 

In  Sullivan  v.  O'Neida,  61  III.  242,  and  State  v. 
Devine,  98  N.  C.  778,  4  S.  E.  Rep.  477,  a  statute  making 
prima  facie  evidence  of  negligence  in  a  criminal  prosecu- 
tion, the  killing  of  live  stock  was  held  to  subvert  the  pre- 
sumption of  innocence,  and  deprive  the  accused  of  due 
process  of  law.  Concerning  the  constitutional  safeguards 
the  North  Carolina  court  said: 

''These  provisions  were  directed  against  the 
arbitrary  and  oppressive  exercise  of  the  powers  of 
government. ' ' 

Again, 

"Thus,  in  every  criminal  prosecution  under  this 
Act,  the  defendant  is  deprived  of  the  benefit  of  that 
great  and  fundamental  rule  of  the  common  law,  that 
every  man  shall  be  considered  innocent  until  proved 
to  be  guilty." 
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In  State  v.  Besivick,  13  R.  I.  211,  the  court,  of  a  statute 
making  the  keeping  of  implements  usually  appertaining 
to  grog  shops  prima  facie  evidence  of  guilt  of  keeping 
such  a  shop,  said : 

''The  question,  then,  is  whether  a  statute  is  constitu- 
tional which  makes  it  the  duty  of  a  jury,"  etc.  "to  con- 
vict the  accused  upon  simple  proof  that  his  place  of  busi- 
ness is  notorious  as  a  place  where  liquors  are  unlawfully 
kept  for  sale,"  etc.,  unless  there  be  other  evidence  to 
rebut  or  control  it. 

The  statute  was  held  unconstitutional  as  violating  the 
presumption  of  innocence  "recognized  in  the  Constitu- 
tion as  a  fundamental  principle  of  jurisprudence,"  and 
offending  the  requirement  of  due  process. 

Concerning  due  process  the  court  said,  p.  218: 

Among  these  rules  (rules  established  by  the  com- 
mon law)  there  is  none  which  is  more  fundamental 
than  the  rule  that  every  person  shall  be  presumed 
innocent  until  he  is  proved  guilty. 

"Indeed  (said  the  court),  to  hold  that  a  Legis- 
lature can  create  artificial  presumptions  of  guilt 
from  facts  which  are  not  only  consistent  with  inno- 
cence, but  which  are  not  even  the  constituent  part  of 
the  crime  when  committed,  is  to  hold  that  it  has  the 
power  to  take  away  from  the  judicial  trial,  or  at 
least  substantially  reduce  in  it,  the  very  element 
which  makes  it  judicial." 

In  Wynehamer  v.  People,  13  N.  Y.  446,  in  a  similar 
case,  the  court  said: 

"The  due  process  clause  in  question  was  intended 
to  secure  to  every  citizen  the  benefit  of  those  rules 
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of  the  common  law  by  which  judicial  trials  are  reg- 
ulated, and  to  place  them  beyond  the  reach  of  legis- 
lative subversion.  They  are,  indeed,  virtually  in- 
corporated into  the  Constitution  itself,  and  made 
thereby  a  part  of  the  paramount  law.  Trials,  there- 
fore, at  least  such  as  are  criminal,  are  to  be  regulated 
and  conducted,  in  their  essential  features,  not  by 
statutes,  but  by  common  law.  This  the  Constitution 
guarantees.  Precisely  how  far  the  Legislature  may 
go,  in  changing  the  modes  and  forms  of  judicial  pro- 
ceeding, I  shall  not  attempt  to  define ;  but  I  have  no 
hesitation  in  saying  that  they  can  not  subvert  that 
fundamental  rule  of  justice  which  holds  that  every 
man  shall  be  presumed  innocent  until  he  is  proved 
guilty.  This  rule  will  be  found  specifically  incor- 
porated into  many  of  our  State  Constitutions,  and 
as  one  of  those  rules  which,  in  our  Constitution,  are 
compressed  into  the  brief  but  significant  phrase,  'due 
process  of  law'." 

In  Ellington  v.  State,  {Tex.  Crim.  App.)  86  S.  W.  Rep. 
330,  concerning  a  charge  against  an  express  agent  for 
delivering  liquor  C.  0.  D.  into  forbidden  territory,  the 
court,  after  declaring  the  presumption  of  innocence,  said : 

"There  are  some  fundamental  principles  under- 
lying our  criminal  law  necessary  to  be  kept  in  view 
when  trying  men  charged  with  offenses — first,  that 
all  parties  are  presumed  to  be  innocent;  second,  the 
reasonable  doubt  obtains  in  their  favor;  third,  if 
there  is  such  doubt  on  the  testimony,  the  accused  is 
entitled  to  an  acquittal ;  fourth,  if  there  is  a  mistake 
of  fact,  the  party  is  entitled  to  an  acquittal." 
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These  questions  might  have  been,  but  were  not  raised 
in  State  v.  Adams,  192  U.  8.  585. 

In  L.  &  N.  R.  R.  Co.  v.  Com.,  112  Ky.  635,  a  penal 
action  for  a  penalty  for  gaming  on  trains,  defendant  was 
held  entitled  to  plead  "not  guilty" ;  and  in  Equitable,  etc., 
Co.  V.  Com.,  113  Ky.  126,  130,  134,  a  penal  action,  the 
court  held: 

''Then  the  Commonwealth  must  establish  its 
case  in  the  same  manner  as  it  would  do  if  it  was  a 
proceeding  under  an  indictment." 

Evidently,  the  courts  in  the  recent  decisions  denying 
the  presumption  of  innocence  and  the  Government 's  obli- 
gation to  esablish  guilt  beyond  a  reasonable  doubt  over- 
looked the  nature  of  these  incidents  of  a  trial  of  persons 
accused  of  offenses,  viz.,  requirements  of  ''due  process.'' 

In  the  Illinois  Central  case,  the  court  demonstrated 
that  the  proceeding  was  criminal  in  nature  although  civil 
in  form.  By  citation  of  authority  it  showed  that  a  statute 
providing  not  for  remuneration  to  a  person  injured,  but 
for  punishment  for  an  offense  was  criminal  and  not  civil 
in  its  nature.  The  Safety  Appliance  Act  is  notliing  but 
an  Act  for  punishment.  The  carrier's  servants  might  he 
punished  for  the  same  acts  hy  imprisonment  with  or  with- 
out fine.  Consequently  the  leading  case  of  Boyd  v.  U.  S., 
116  U.  S.  616,  where  the  form  of  procedure  was  treated 
as  immaterial  to  the  question  of  right  to  a  constitutional 
immunity,  is  in  point,  the  court  saying  concerning  the 
proceedings : 

"Though  they  may  be  civil  in  form,  are  in  their 
nature  criminal." 
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Again, 

''If  tlie  Government  prosecutor  elects  to  waive 
an  indictment,  and  to  file  a  civil  information  against 
the  claimants,  that  is,  civil  in  form,  can  he  by  this 
device  take  from  the  proceedings  its  criminal  aspect 
and  deprive  the  claimants  of  their  immunities  as 
citizens,"  etc. 

In  Huntington  v.  Attrill,  146  U.  S.  657,  the  court  said 
that  ''penal  laws  strictly  and  properly  are  those  imposing 
punishment  for  an  offense  committed  against  the  State, 
and  which,  by  the  English  and  American  Constitutions, 
the  executive  of  the  State  has  the  power  to  pardon." 

In  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  299, 
the  court,  concerning  penalties,  said: 

"The  real  nature  of  the  case  is  not  affected  by 
the  forms  provided  by  the  law  of  the  State  for  the 
punishment  of  the  offense.  *  *  *  In  whatever 
form  the  State  pursues  her  right  to  punish  the 
offense  against  her  sovereignty,  every  step  of  the 
proceeding  tends  to  one  end,  the  compelling  the  of- 
fender to  pay  a  pecuniary  fine  by  way  of  punishment 
for  the  offense." 

In  Lees  v.  United  States,  150  U.  S.  476,  480,  the  court 
said: 

"This,  though  an  action  civil  in  form,  is  unques- 
tionably criminal  in  its  nature,  and  in  such  a  case  a 
defendant  can  not  be  compelled  to  be  a  witness 
against  himself.    It  is  unnecessary  to  do  more  than 
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to  refer  to  the  case  of  Boyd  v.  United  States,  116 
U.  S.  616." 

The  principle  ruling  these  cases  is  elaborately  con- 
sidered in  an  able  opinion  by  Judge,  afterward  Justice, 
Brewer,  sitting  with  Shiras  and  Love,  JJ.,  37  Fed.  R. 
497,  cited  and  followed  in  United  States  v.  Mex.  Nat.  R'y 
Co.,  40  Fed.  769,  771,  41  Ibid,  228,  230;  State  v.  Alle- 
ghany, etc.,  Co.,  85  Fed.  870,  873,  and  Huntington  v.  At- 
trill,  146  U.  S.  672,  3.  Federal  jurisdiction  in  these  cases 
was  made  to  turn  upon  the  nature  and  not  the  form  of 
the  proceeding. 

In  Berkoivitz  v.  U.  S.,  93  Fed.  452,  454  U.  S.  C.  C.  A., 
Third  Circuit,  the  court  said: 

"The  Fifth  Amendment  of  the  Constitution  de- 
clares 'nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb.' 
This  constitutional  guaranty,  by  a  liberal  construc- 
tion, is  held  to  apply  to  misdemeanors  as  well  as  to 
treason  and  felonies." 

In  In  re  Snoiv,  120  U.  S.  274,  and  Hans  Nielson,  131 
U.  S.  176,  cases  of  misdemeanors,  constitutional  guaran- 
ties were  accorded  the  accused. 

Some  of  the  constitutional  guaranties  are  not  accord- 
ed corporations,  Hale  v.  Henkle,  201  U.  S.  43,  but  those 
in  question  here  are  so  accorded  as  elements  of  due 
process  of  law,  often  held  as  applicable  to  corporations 
as  individuals. 

In  Ex  parte  Lange,  18  Wall.  163,  the  provisions  of  the 
second  jeopardy  clause  were  held  applicable  to  misde- 
meanors, although  its  language  was  limited  to  "life  or 
limb.' 
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Clearly,  therefore,  the  better  authority  is  that  the 
Legislature  can  not  affect  those  safeguards  which  the 
common  law  accorded  to  the  accused  in  his  trial,  and  that 
Congress  did  not  deprive  the  defendant  of  the  presump- 
tion of  innocence  or  the  Government  of  the  obligation  to 
prove  guilt  beyond  a  reasonable  doubt  by  providing  that 
the  penalty  prescribed  should  be  recovered  by  "suit," 
whatever  that  may  mean.    {156  Fed.  R.  182.) 

In  view  of  the  foregoing  suggestions  it  seems  unnec- 
essary to  examine  the  history  of  the  use  of  the  Action 
of  Debt  to  recover  penalties,  although  some  of  the  latest 
Federal  decisions  refer  to  such  use  of  that  action.  Most 
of  the  authorities  are  cited  on  the  Government's  right 
to  a  writ  of  error  in  a  case  now  pending  in  the  United 
States  Circuit  Court  of  Appeals,  Sixth  Circuit,  V.  S.  v. 
I.  C.  R.  R.  Co.,  and  the  Government  there  cited  as  well 
quitam  actions  as  others  indiscriminately.  Quitam  ac- 
tions are  often  in  favor  of  injured  persons,  and  the  pen- 
alty involved  like  punitive  damages.  See  Huntley  v. 
Davis,  1  Conn,  391. 

The  better  reason,  therefore,  seems  to  be  that  the  de- 
cision in  v.  S.  V.  7.  C.  R.  R.  Co.,  156  Fed.  182,  is  sound 
upon  both  the  points  above  discussed.  The  Harvard  Law 
Review,  however,  Vol.  21,  p.  294,  takes  the  contrary 
view. 

Note. — Since  the  text  was  penned  the  U.  S.  C.  C.  A.,  1st  Circuit,  has 
decided  contrary  to  the  views  above  expressed,  and  the  C.  C.  A.,  6th 
Circuit,  has  reversed  the  case  of  U.  S.  v.  I.  C.  R.  R.  mentioned  in  the  text. 

Apropos  of  these  questions  the  Government's  right 
to  a  writ  of  error  is  of  interest.  Such  writ  does  not  lie 
in  a  criminal  case,  V.  8.  v.  Sanges,  144  U.  S.  310.  To 
permit  such  a  writ  puts  the  accused  to  his  second  jeop- 
ardy. Kepner  v.  U.  S.,  195  U.  S.  100;  Trono  v.  Same, 
199  U.  S.  521;  Helwig  v.  U.  S.,  188  V.  8.  605-610.     The 
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principles  expounded  in  the  cases  just  cited  are  applica- 
ble to  misdemeanors,  ex  parte  Lange,  18  Wall.  163,  and 
cases  cited;  see,  also,  cases  hereinbefore  cited. 

V.  S.  V.  Zucker,  161  U.  S.  475,  and  Stone  v.  U.  S.  167 
U.  S.  178,  are  distinguishable  as  cases  involving  a  con- 
troversy over  property. 

The  decision  in  U.  S.  v.  B.  S  0.  S.-W.,  159  Fed.  R.  38, 
in  favor  of  the  Government's  writ  of  error  seems  incon- 
sistent with  the  utterances  of  the  Supreme  Court  in  the 
cases  hereinbefore  cited,  and  that  case  is  now  in  the  Su- 
preme Court  upon  the  Railroad  Company's  writ  of  error 
(or  certiorari) . 

Contemplating  the  present  attitude  of  the  Federal 
courts  generally,  as  exhibited  by  the  latest  decisions, 
there  seems  little  hope  of  a  decision  of  any  of  the  fore- 
going questions  in  favor  of  the  carriers  until  the  Supreme 
Court  is  reached,  except  in  the  Sixth  Circuit.  The  preva- 
lence of  opinion  in  the  Government's  favor  is  suggestive 
of  the  general  consensus  of  opinion  in  favor  of  the  Ex- 
press Companies,  and  against  the  Railroad  Companies, 
in  the  litigation  of  1880  culminating  in  a  reversal  of  the 
judgments  of  the  Federal  Circuit  Courts  in  117  U.  S.  1, 
Express  Cases. 

That  the  principles  expounded  in  the  cases  just  cited 
apply  to  corporations  is  shown  by  the  consideration  that 
they  cover  misdemeanors,  and,  except  as  to  the  writ  of 
error,  they  are  included  in  "due  process,"  which  is  a 
right  of  corporations  as  well  as  of  individuals.* 

*NoTE. — Since  the  text  was  written  the  United  States  Circuit  C.  A., 
Sixth  Circuit,  has  decided  United  States  v.  Louisville  R.  R.  Co.,  viz., 
February  2,  1909,  which  was  argued  with  United  States  v.  Illinois  Cent. 
R.  R.  Co.,  supra,  not  yet  decided,  and  held  the  Government  entitled  to 
maintain  a  writ  of  error  in  such  cases,  following  United  States  v.  B.  S" 
O.  S.  W.  R.  R.  Co.,  159  Fed.  R.  33,  38. 

Note  2. — Since  this  note  was  written  the  same  court  has  reversed 
United  States  v.  Illinois  Cent.  R.  R.,  thus  again  reaffirming  the  B.  & 
O.  S.  IV.  case;  and  Judge  Pritchard  seems  to  have  decided  similarly. 
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IV. 

Validity  of  Conteact  Limitation  of  Caeeier^s  Common" 
Law  Liability  Under  Fedeeal  Acts. 

The  common  carrier's  right  to  limit  its  common  law 
liability  upon  interstate  shipments  in  ^dew  of  the  con- 
flicting provisions  of  State  constitutions  and  statutes  and 
the  act  to  regulate  commerce  as  amended  is  involved  in 
great  confusion.  An  exhaustive  discussion  of  it  here  is 
out  of  the  question. 

Of  course,  if  the  subject  is  regulated  by  Act  of  Con- 
gress, no  State  regulation  can  prevail.  State  provisions 
upon  the  subject  have,  however,  been  prevalent,  and  gen- 
erally enforced;  0.  S  M.  R'y  Co.  v.  Tabor,  98  Ky.  503; 
W.  v.  T.  Co.  V.  Eubank,  100  Ky.  591;  Adams  Ex.  Co.  v. 
Walker,  119  Ky.  121;  C,  N.  0.  S  T.  P.  v.  Hansford,  100 
8.  W.  Rep.  251;  C,  C,  C.  S  St.  L.  R'y  v.  Druien,  118  Ky. 
237;  C,  M.  S  St.  P.  R'y  Co.  v.  Solan,  169  U.  S.  133;  C, 
etc.,  Co.  V.  Ill,  177  U.  8.  517;  Penn.  R.  R.  Co.  v.  Hughes, 
191  U.  S.  477.  See  note  42  L.  Ed.  688  to  C,  M.  &  St.  P. 
V.  Solan;  and  see  McNeill  v.  Southern  R'y  Co.,  202  U.  S. 
453,  cited  infra. 

Unless  it  could  be  ascribed  to  oversight,  it  is  difficult 
to  understand  how  State  constitutions  and  statutes  have 
been  held  efficient  to  restrict  the  carrier's  right  to  limit 
its  common  law  liability  since  the  enactment  of  the  Act 
to  regulate  Commerce,  February  4,  1887,  for  Section  10 
of  the  Act  forbids  discrimination  in  freight  rates  avr^ 
forbids  the  shipper  by  false  billing,  false  weights  or  mis- 
representation as  to  values  to  obtain  a  rate  for  trans- 
portation less  than  the  published  rate  applicable  to  the 
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shipment.  ''The  rate  of  freight  is  (as  said  by  the  Su- 
preme Court,  112  U.  S.  331)  indissolubly  bound  up  with 
the  valuation."  To  permit  a  shipper,  therefore,  to  ship 
at  a  specified  valuation,  thereby  obtaining  the  rate  thereto 
api^licable,  and  in  case  of  loss  to  recover  a  higher  value, 
would  enable  him  to  obtain  the  discriminative  rate  for- 
bidden him  by  the  statute.  Section  10  seems,  therefore, 
always  to  have  impliedly  forbidden  the  shipper  to  re- 
cover a  greater  value  than  that  fixed  in  the  contract  of 
shipment,  and  to  have  forbidden  the  payment  by  the  car- 
rier, or  receipt  by  the  shipper,  of  the  greater  value. 

Commissioner  Clark,  speaking  for  the  whole  Commis- 
sion, wrote  Mr.  W.  B.  Biddle  of  Rock  Island  Lines,  Dec. 
10, 1907,  that  for  a  shipper  obtaining  a  reduced  rate  upon 
declared  valuation  to  claim  more  in  case  of  loss  consti- 
tuted an  offense  under  Section  10,  and  that  a  carrier 
recognizing  in  settlement  of  a  claim  for  damages  a  val- 
uation higher  than  that  declared  likewise  violated  that 
section;  but  that  the  difference  in  rates  based  upon  dif- 
ferent valuations  must  be  reasonable. 

Likewise  the  Commission  in  Bulletin  No.  1,  issued 
May  7,  1908,  responsive  to  an  inquiry  from  a  banking 
house  whether  it  might  lawfully  declare  $5,000  value  upon 
a  package  of  bonds  worth  $10,000,  which  it  shipped  by 
express,  paying  freight  upon  declared  value,  and  recover 
only  such  value  in  case  of  loss,  made  Rule  58,  holding 
that  such  shipper  would  falsely  declare  the  value  and 
violate  Section  10  of  the  Act. 

Notwithstanding  these  expositions,  now  made,  of  Sec- 
tion 10  oi  the  Statute,  shippers  have  been  permitted  rates 
based  upon  a  declared  valuation  and  a  recovery  upon 
higher  valuations  as  in  the  cases  cited,  notably  P.  R.  R. 
v.  Hughes,  holding  that  State  judicial  doctrines  forbid- 


43 

'*The  general  rule  is  that  the  law  of  the  place 
Trhere  the  oontract  is  to  be  performed  governs,  siib- 
,ieet,  of  course.,  to  the  mle  that  a  contract  which  is 
Toid  by  the  law  of  the  place  where  made  is  void 

everywhere." 

La  the  other  Kentucky  cases  cited  the  court  held  that 
the  limitation  was  void  unless  the  loss  was  shown  to  have 
oeenrred  outside  the  State  of  Kentncky,  and  that  the  car- 
rier had  the  burden  upon  that  point.  Commissioner 
Clark's  letter  se^ns  justified  by  Section  10  of  the  Act, 
notwithstanding  the  decisions  in  the  cases  cited,  where 
the  qnesticm  now  discussed  was  not  considered. 

Assraning,  however,  the  controlling  effect,  especially 
of  the  Snprane  Court  cases  cited  above.  Congress  may 
M-oftT  lie  said  to  have  legislated  upon  the  subject  ia  ques- 
tion by  the  Camiack  Amendment,  and  such  legislation 
may,  c>c«nsistently  with  the  Supreme  Court 's  enunciations, 
eontrol  the  decision  of  the  question  mooted.  The  ques- 
tion now  tnms  upon  the  meaning  of  the  Carmack  Amend- 
ment, and  in  construing  it  Section  10  must  be  considered. 

The  Carmack  Amendment  apparently  assumes  to  im- 
pose npon  the  initial  carrier  the  same  liability  for  the  acts 
of  a  connecting  carrier  as  for  its  own  acts,  and  to  confer 
npon  the  initial  a  right  of  action  against  the  connecting 
carrier  for  any  claim  arising  out  of  the  imposition  of  lia- 
bility. Assnming  the  amendment  to  be  valid  its  con- 
5tracti<m  is  exceedingly  difficult,  if  not  doubtful.  The 
Act  certainly  assumes  to  regulate  interstate  shijDments 
and,  therefore,  probably  supplants  any  State  regulation 
(Ml  the  subject  of  the  Act  whether  in  conflict  or  not,  State 
regttdoHoms  having  been  tolerated  in  the  absence  of  Coti- 
grtsnoiud  regulation.  (C,  M.  d  St.  P.  R.  Co.  v.  Solan, 
supra.) 
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.  Does  Congress,  then,  legislate  upon  a  carrier's  right 
to  limit  its  liability  for  loss  or  damage  accruing  upon  its 
own  line?  The  affirmative  seems  self  evident,  whether 
the  Act  be  a  statutory  declaration  of  the  existing  law  or 
a  modification  of  it,  because  it  provides  that  a  common 
carrier  receiving,  etc.,  ^^  shall  issue  a  receipt  or  bill  of 
lading"  and  be  liable  for  loss  '' caused  by  it  or  by  any 
common  carrier,"  etc.  The  carrier's  liability  for  loss 
''caused  by  it"  must,  therefore,  be  determined  by  the 
provisions  of  the  Act  whether  they  simply  declare  or 
modify  the  common  law.  The  question  of  liability  de- 
pends upon  the  construction  of  the  words  "caused  by  it." 

Consequently  we  have  the  carrier  liable  for  loss 
''caused  by  it,"  and  the  shipper  forbidden  to  knowingly 
and  wilfully  obtain  transportation  for  property  at  less 
than  the  established  rates  by  billing,  false  classification, 
false  weighing,  false  representation  of  contents  of  pack- 
age, false  report  of  weight,  or  by  any  other  device  or 
means,  whether  with  or  without  the  consent  or  conniv- 
ance of  the  carrier,  so  the  question  recurs  whether  or  not 
the  Carmack  Amendment  forbids  a  contract  limitation  of 
liability  by  the  terms  used,  or  whether  such  result  arises 
from  the  prohibition  against  obtaining  less  than  the  regu- 
lar rate. 

The  Commission  In  the  Matter  of  Released  Rates,  13 
7.  C.  C.  Rep.,  p.  550,  No.  933,  recognized  the  carrier's 
right  under  the  Carmack  Amendment  to  contract  for  ex- 
oneration from  liability  in  certain  contingencies,  conclud- 
ing (1)  if  the  rate  for  transportation  were  based  upon 
the  shipper's  assuming  risk  of  loss  due  to  causes  beyond 
the  carrier's  control,  the  condition  was  valid;  (2)  if  upon 
such  assumption  of  risk  in  cases  of  carrier's  negligence 
or  misconduct,  it  was  void;   (3)   if  based  upon  agreed 
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valuation  (a)  it  was  valid  if  loss  occurs  through  causes 
beyond  carrier's  control;  (b)  even  if  loss  due  to  carrier's 
negligence  if  shipper  has  himself  declared  value  expressly 
or  by  implication,  the  carrier  accepting  the  declared  value 
as  real  value;  (c)  the  stipulation  was  void  if  loss  due  to 
carrier's  negligence  or  misconduct  if  the  specified  amount 
did  not  purport  to  be  agreed  valuation,  but  appeared  to 
have  been  affixed  arbitrarily  without  reference  to  value; 
(d)  was  void  as  against  loss  due  to  negligence  or  miscon- 
duct if  specified  amount  while  purporting  to  be  an  agreed 
valuation  was  in  fact  fictitious  and  an  attempt  to  limit 
liability  to  arbitrary  amount.  It  further  held  that  the 
rate  might  be  graduated  reasonably  according  to  value, 
and  must  be  applied  in  good  faith,  regard  being  had  to 
actual  value;  that  the  difference  between  rates  with  and 
without  limitation  of  value  must  be  reasonable,  and  that 
20%  difference  was  unreasonable.  The  Commission's 
report  is  ably  argued,  and  probably  sound  in  most  of  its 
conclusions.  Such  conclusions,  however,  have  been  de- 
nied upon  the  assumption  that  the  declaration  in  the  stat- 
ute of  the  carrier's  liability  for  the  loss  ''caused  by  it" 
implied  a  prohibition  of  any  limitation  of  liability,  es- 
pecially in  view  of  the  prohibition  therein  of  any  ''con- 
tract, receipt,  rule  or  regulation,"  exempting  "such  com- 
mon carrier,  railroad  or  transportation  company  from 
the  liability  hereby  imposed." 

The  most  obvious  object  of  the  Act  is  to  impose  upon 
the  initial  carrier  the  same  liability  for  the  acts  of  its 
connecting  carriers  as  for  its  own  acts,  and  any  language 
used  in  connection  with  the  declaration  of  this  purpose 
must  be  construed  with  reference  thereto  exactly  as  the 
language  of  an  opinion  is  construable  with  reference  to 
the  case  decided;   see  Estate  of  Ticknor,  13  Mich.  44, 
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where  the  general  language  there  used  was  restricted  to 
domestic  corporations,  thereby  excluding  the  foreign  cor- 
porations because  not  within  the  spirit  of  the  enactment, 
although  the  term  ''corporations"  was  used,  the  court 
saying : 

''Legislatures,  like  courts,  must  be  considered  as 
using  expressions  concerning  the  thing  they  have  in 
hand,  and  it  would  not  be  a  fair  method  of  interpre- 
tation to  apply  their  words  to  subjects  not  within 
their  consideration,  and  which,  if  thought  of,  would 
have  been  more  particularly  and  carefully  disposed 
of." 

Accordingly  the  provision  of  the  Carmack  Amend- 
ment against  a  contract  exempting  the  carrier  from  lia- 
bility "imposed"  would  seem  limited  in  its  effect  to  the 
principal  purpose  appearing  upon  the  statute,  viz.,  mak- 
ing the  initial  liable  for  the  acts  of  the  connecting  carrier. 
The  provision  would  then  be  that  the  initial  carrier  should 
be  liable  for  the  acts  of  the  connecting  carrier  and  could 
make  no  contract  to  the  contrary. 

Assuming,  however,  the  provision  to  impose  upon  the 
initial  carrier  liability  for  any  loss,  etc.,  "caused 
and  to  forbid  a  contract  to  the  contrary,  nevertheless  what 
is  the  liability  "imposed?"  Loss  arising  from  the  act 
of  God  or  public  enemy  are  clearly  not  "caused  by"  the 
carrier.  Nor  is  loss  from  fire  without  its  fault,  or  from 
the  act  of  a  mob  beyond  the  carrier's  control.  Probably, 
therefore,  any  loss  "caused  by"  the  carrier  arises  from 
its  commission,  necessarily  wrongful,  or  such  omission 
as  violates  duty  or  obligation,  in  other  words,  duty  or 
obligation  of  diligence,  the  converse  whereof  is  negli- 
gence.   The  statutory  declaration  would,  therefore,  seem 
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to  forbid  exoneration  only  in  cases  of  negligence;  and  the 
declaration  would  not  affect  the  right  to  agree  as  to  valu- 
ation. Agreed  valuations  are  valid  even  in  case  of  negli- 
gence, the  theory  thereof  being  that  of  the  liquidation  of 
daonages  in  advance,  Hart  v,  P.  R.  R.,  112  U.  S.  331, 
where  the  rule  was  thus  stated: 

''Where  a  contract  of  carriage,  *  *  *  is  fairly 
made  with  a  railroad  company,  agreeing  on  a  valua- 
tion of  the  property  carried,  with  the  rate  of  freight 
based  on  the  condition  that  the  carrier  assumes  lia- 
bility only  to  the  extent  of  the  agreed  valuation,  even 
in  case  of  loss  or  damage  by  the  negligence  of  the 
carrier,  the  contract  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between 
the  amount  for  which  the  carrier  may  be  responsible 
and  the  freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fanciful  valuations. 

"If  the  shipper  is  guilty  of  fraud  or  imposition, 
by  misrepresenting  the  nature  or  value  of  the  arti- 
cles, he  destroys  his  claim  to  indemnity,  because  he 
has  attempted  to  deprive  the  carrier  of  the  right  to 
be  compensated  in  proportion  to  the  value  of  the 
articles  and  consequent  risk  assumed,  and  what  he 
has  done  has  tended  to  lessen  the  vigilance  the  car- 
rier would  otherwise  have  bestowed.  *  *  *  The 
compensation  for  carriage  is  based  on  that  value. 
The  shipper  is  estopped  from  saying  that  the  value 
is  greater.  The  articles  have  no  greater  value,  for 
the  purposes  of  the  contract  of  transportation,  be- 
tween the  parties  to  that  contract." 

The  shij^ment  was  of  horses,  and  the  damages  claimed 
$19,800.00.     The  contract  limited  liability  on  horses  or 
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^  in  advance.  In  the  present  case  the  plaintiff  ac- 
cepted the  valuation  as  'just  and  reasonable.'  The 
bill  of  lading  did  not  contain  a  valuation  of  all  ani- 
mals at  a  fixed  sum  for  each,  but  a  graduated  valua- 
tion according  to  the  nature  of  the  animal.  It  does 
not  appear  that  an  unreasonable  price  would  have 
been  charged  for  a  higher  valuation." 

In  the  construction  of  an  Act  of  Congress  the  decision 
in  Hart  v.  P.  R.  R.  Co.  is  conclusive,  and  that  decision 
evidently  covers  the  case  of  any  agreed  valuation,  unless, 
peradventure,  where  the  carrier  knows,  or  is  necessarily 
presumed  from  the  circumstances  to  know,  that  the  value 
is  materially  different  from  that  agreed.  The  carrier 
has  ordinarily  no  means  of  ascertaining  the  real  value. 
Packages  may  not  be  opened  unless  upon  suspicion.  The 
Nitro  Glycerine  Case,  15  Wall.  524.  The  appearances 
concerning  live  stock  may  be  extremely  deceptive.  The 
method  of  practical  convenience  certainly  is,  therefore, 
to  fix  the  value  at  that  indicated  by  the  shipper,  whether 
by  his  declaration  or  his  acceptance  of  a  valuation  pro- 
posed by  the  carrier  based  upon  a  generalization.  In 
the  Hart  case  the  shipper  could  have  paid  the  higher 
charges  and  obtained  a  higher  valuation  had  he  consid- 
ered his  horses  worth  more  than  the  prices  fixed;  while 
e  converso,  he  would  have  gotten  the  benefit  of  the  val- 
uation had  the  horses  been  worth  less. 

The  valued  express  receipt  is  probably  the  best  illus- 
tration of  the  principle  involved  because  many,  if  not 
most  packages,  are  worth  less  than  $50.00,  and  such  pack- 
ages are  generally  delivered  to  the  carrier  by  persons 
ignorant  of  their  value.  A  minimum  valuation  is,  there- 
fore, probably  indispensable  in  practice.     The  carrier 
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is  almost  always  ignorant  of  the  value,  and  the  shipper 
can  always  pay  a  higher  rate  and  obtain  a  higher  valua- 
tion if  his  goods  exceed  $50.00  in  value. 

Again,  to  permit  recovery  of  large  value  where  freight 
is  paid  upon  small  value  works  discrimination  in  rates 
in  favor  of  the  undervaluing  shipper,  of  a  nature  similar 
to  that  forbidden  by  Section  10  of  the  Act,  and  may 
reasonably  be  held  a  ''device''  within  the  prohibition  of 
the  Act.  The  result,  therefore,  seems  to  be  that  the 
agreed  valuation,  even  in  cases  of  negligence,  or  in  the 
cases  covered  by  the  amendment  is  not  forbidden  by  the 
amendment,  but  that  a  recovery  of  a  greater  value  than 
agreed  or  declared  works  an  infraction  of  Section  10  of 
the  Act  to  Regulate  Commerce,  unless  in  the  cases  herein- 
after noted. 

The  foregoing  conclusions  are  supported  by  Macfar- 
lane  v.  Adams  Exp.  Co.,  137  Fed.  R.  982,  Taylor  v.  Weir, 
162  Fed.  R.  585,  the  former  arising  before  and  the  latter 
after  the  enactment  of  the  Carmack  Amendment;  Frank 
V.  Adams  Exp.  Co.,  C.  P.  Court  No.  1,  Pittsburg,  Pitts- 
burg Legal  Journal,  May  20,  1908,  Vol.  28,  n.  s.,  decided 
March  16, 1908 ;  and  denied  in  Greenivald  v.  Weir,  decided 
by  the  New  York  trial  court,  now  pending  on  appeal  in 
Appellate  Division. 

Taylor  v.  Weir  affords  an  excellent  illustration  of 
the  effect  of  a  contrary  doctrine.  The  plaintiff  in  that 
case  left  her  furs  of  supposed  value,  $2,000.00,  with  a 
porter  for  shipment  in  a  box  marked,  accidentally, 
$150.00,  and  the  furs  were  valued  at  $150.00  and  lost. 
She  knew  from  the  receipt  what  the  valuation  was,  but 
acquiesced  in  it.    The  court  said : 

* '  Clearly  she  had  no  intention  of  valuing  the  furs 
at  what  she  now  says  was  their  real  value,  but  was 
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in  advance.  In  the  present  case  the  plaintiff  ac- 
cepted the  valuation  as  'just  and  reasonable.'  The 
bill  of  lading  did  not  contain  a  valuation  of  all  ani- 
mals at  a  fixed  sum  for  each,  but  a  graduated  valua- 
tion according  to  the  nature  of  the  animal.  It  does 
not  appear  that  an  unreasonable  price  would  have 
been  charged  for  a  higher  valuation." 

In  the  construction  of  an  Act  of  Congress  the  decision 
in  Hart  v.  P.  R.  R.  Co.  is  conclusive,  and  that  decision 
evidently  covers  the  case  of  any  agreed  valuation,  unless, 
peradventure,  where  the  carrier  knows,  or  is  necessarily 
presumed  from  the  circumstances  to  know,  that  the  value 
is  materially  different  from  that  agreed.  The  carrier 
has  ordinarily  no  means  of  ascertaining  the  real  value. 
Packages  may  not  be  opened  unless  upon  suspicion.  The 
Nitro  Glycerine  Case,  15  Wall.  524.  The  appearances 
concerning  live  stock  may  be  extremely  deceptive.  The 
method  of  practical  convenience  certainly  is,  therefore, 
to  fix  the  value  at  that  indicated  by  the  shipper,  whether 
by  his  declaration  or  his  acceptance  of  a  valuation  pro- 
posed by  the  carrier  based  upon  a  generalization.  In 
the  Hart  case  the  shipper  could  have  paid  the  higher 
charges  and  obtained  a  higher  valuation  had  he  consid- 
ered his  horses  worth  more  than  the  prices  fixed;  while 
e  converso,  he  would  have  gotten  the  benefit  of  the  val- 
uation had  the  horses  been  worth  less. 

The  valued  express  receipt  is  probably  the  best  illus- 
tration of  the  principle  involved  because  many,  if  not 
most  packages,  are  worth  less  than  $50.00,  and  such  pack- 
ages are  generally  delivered  to  the  carrier  by  persons 
ignorant  of  their  value.  A  minimum  valuation  is,  there- 
fore, probably  indispensable  in  practice.     The  carrier 
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is  almost  always  ignorant  of  the  value,  and  the  shipper 
can  always  pay  a  higher  rate  and  obtain  a  higher  valua- 
tion if  his  goods  exceed  $50.00  in  value. 

Again,  to  permit  recovery  of  large  value  where  freight 
is  paid  upon  small  value  works  discrimination  in  rates 
in  favor  of  the  undervaluing  shipper,  of  a  nature  similar 
to  that  forbidden  by  Section  10  of  the  Act,  and  may 
reasonably  be  held  a  '' device"  within  the  prohibition  of 
the  Act.  The  result,  therefore,  seems  to  be  that  the 
agreed  valuation,  even  in  cases  of  negligence,  or  in  the 
cases  covered  by  the  amendment  is  not  forbidden  by  the 
amendment,  but  that  a  recovery  of  a  greater  value  than 
agreed  or  declared  works  an  infraction  of  Section  10  of 
the  Act  to  Regulate  Commerce,  unless  in  the  cases  herein- 
after noted. 

The  foregoing  conclusions  are  supported  by  Macfar- 
lane  v.  Adams  Exp.  Co.,  137  Fed.  R.  982,  Taylor  v.  Weir, 
162  Fed.  R.  585,  the  former  arising  before  and  the  latter 
after  the  enactment  of  the  Carmack  Amendment;  Frank 
V.  Adams  Exp.  Co.,  C.  P.  Court  No.  1,  Pittsburg,  Pitts- 
burg Legal  Journal,  May  20,  1908,  Vol.  28,  n.  s.,  decided 
March  16, 1908 ;  and  denied  in  Greenwald  v.  Weir,  decided 
by  the  New  York  trial  court,  now  pending  on  appeal  in 
Appellate  Division. 

Taylor  v.  Weir  affords  an  excellent  illustration  of 
the  effect  of  a  contrary  doctrine.  The  plaintiff  in  that 
case  left  her  furs  of  supposed  value,  $2,000.00,  with  a 
porter  for  shipment  in  a  box  marked,  accidentally, 
$150.00,  and  the  furs  were  valued  at  $150.00  and  lost. 
She  knew  from  the  receipt  what  the  valuation  was,  but 
acquiesced  in  it.    The  court  said : 

' '  Clearly  she  had  no  intention  of  valuing  the  furs 
at  what  she  now  says  was  their  real  value,  but  was 
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content  to  save  the  money  that  she  would  then  have 
been  obliged  to  pay,  and  send  them  as  an  unvalued 
package. ' ' 

When  contemplating  the  frauds  attending  cases  of 
loss  and  the  importance  of  carriers  knowing  the  true 
value  thereof  in  order  to  guard  the  goods  accordingly, 
the  impropriety  of  forbidding  the  recovery  of  a  greater 
valuation  than  that  declared  is  very  persuasive.  The  only 
other  reasonable  alternative  would  be  to  require  the  car- 
rier in  every  instance  to  ascertain  the  true  value  of  the 
goods  shipped  and  fix  the  freight  charges  accordingly, 
something  probably  impracticable  in  most  cases.  The- 
oretically the  exact  value  of  all  commodities  of  widely 
varying  value,  though  of  the  same  kind,  ought  to  be 
stated  when  the  rate  is  fixed,  otherwise  some  discrimina- 
tion would  result.  To  require  this,  however,  would,  as 
we  are  advised,  seriously  obstruct  if  not  virtually  pre- 
vent the  operation  of  a  large  part  of  the  business  of  the 
carrier.  In  most  instances  it  is  impracticable  for  the 
carrier  to  ascertain  the  value  of  goods  tendered,  and  in 
many  instances  those  delivering  goods  on  behalf  of  ship- 
pers are  ignorant  of  their  value.  This  is  especially  true 
in  regard  to  express  packages.  In  other  cases  the  time 
necessarily  consumed  in  undertaking  to  ascertain  the 
value  would  be  next  to  prohibitory,  and,  regarding  some 
commodities,  a  rate  apportioned  to  the  real  value  would 
forbid  the  transportation  absolutely  and  destroy  the  busi- 
ness to  which  it  ought  to  be  incidental.  Theoretical  per- 
fection under  the  circumstances  seems,  therefore,  imprac- 
ticable. 

Seeing  that  the  Carmack  Amendment  does  not  forbid 
the  valuation  by  agreement,  there  seems  no  valid  objec- 
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tion  to  it  unless  Section  10  changes  the  law  as  expounded 
in  Hart  v.  Penn.  R.  Co.,  supra.  The  negative,  however, 
seems  to  result  from  the  language  in  Penn.  R.  Co.  v. 
Hughes,  191  U.  S.  477,  where  the  court  said  that  there 
was  nothing  in  the  Act  to  Regulate  Commerce  that  con- 
trolled the  question  before  the  court.  Our  conclusion 
would,  therefore,  be  that  a  proper  valuation  would  not  be 
forbidden  by  the  statute  as  amended,  and  that,  unless  the 
carrier  knew  that  the  value  fixed  in  the  bill  of  lading  or 
receipt  were  not  the  real  value,  or  the  circumstances  of 
the  case  were  such  that  the  carrier  would  be  presumed 
possessed  of  such  knowledge,  such  valuation  would  be 
unobjectionable. 

Extraordinary  cases  are  presented  where  certain 
kinds  of  goods  carried  upon  low  agreed  valuations  could 
not  be  shipped  at  all  if  valued  at  their  real  worth;  and 
certain  other  goods  are  shipped  upon  a  valuation  so 
irrelevant  to  the  real  worth  of  the  goods  as  to  demon- 
strate that  both  shipper  and  carrier  know  that  the  valua- 
tion bears  no  relation  to  real  worth.  How  these  cases 
will  be  ultimately  resolved  probably  can  not  now  be  pre- 
dicted. Possibly  the  exact  question  is  not  resolvable  by 
what  is  said  either  in  The  Hart  Case  or  in  the  valuable 
exposition  of  the  law,  13  I.  C.  C.  Rep.  550,  Matter  of  Re- 
leased Rates.  See  1  Hutch.  Car.,  Sees.  426,  427,  and  cases 
cited. 

If  the  shipper  declare  the  value  and  the  carrier  be 
ignorant  thereof  and  not  affected  with  knowledge  of  cir- 
cumstances working  inference  of  knowledge  the  agreed 
valuation  seems  valid.  Again,  if  the  shipper  declare  the 
value,  or  accept  the  usual  valuation  inserted  by  the  car- 
rier in  its  bill  of  lading  for  similar  articles,  and  the  car- 
rier have  no  knowledge  that  the  value  is  different,  and  no 
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knowledge  of  circumstances  necessarily  indicating  a  dif- 
ferent value,  the  valuation  ought  to  be  regarded  as  valid. 
If,  however,  the  nature  of  the  articles  is  such  that  the 
carrier  must  know  that  the  agreed  valuation  proposed  is 
out  of  all  proportion  to  the  real  value  the  statute  seems 
to  forbid  shipment  at  such  agreed  valuation.  If,  how- 
ever, it  appear  that  a  rate  proportioned  to  real  value 
would  be  prohibitory  in  regard  to  certain  articles,  and 
would  absolutely  forbid  their  transportation  and  destroy 
the  business  in  which  they  are  involved,  a  case  of  great 
difficulty  would  seem  to  be  presented.  Some  way  out  of 
such  predicament  is  generally  found,  but  its  exact  nature 
is  often  difficult  to  predict.  In  this  connection  see  a  val- 
uable article  in  XXI  Harvard  Law  Rev.  No.  1,  Nov.,  1907, 
32,  by  Henry  Wolf  Bickle. 


V. 

Constitutionality  of  the  Carmack  Amendment. 

The  question  of  the  constitutionality  of  the  Carmack 
Amendment  is  as  difficult  as  it  is  important.  If  the  elab- 
orate and  learned  opinion  in  Smeltzer  v.  St.  L.  &  8.  F. 
R.  R.  Co.,  158  Fed.  R.  649,  seemed  sound  it  would  settle 
some  of  the  questions  involved,  but  it  is  not  convincing. 

The  Carmack  Amendment  seems  to  deprive  the  initial 
carrier  of  his  property  without  due  process,  or  without 
compensation,  and  to  deny  the  connecting  carrier  due 
process,  and  if  so,  it  is  not  presumable  that  Congress 
would  have  enacted  the  statute  had  it  realized  its  inability 
to  give  the  initial  the  remedy  provided  against  the  connect- 
ing carrier.    U.  S.  v.  Reese,  92  U.  S.;  Va.  Coupon  Cases, 
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114  U.  S.  305;  Trade  Mark  Cases,  100  U.  S.  82;  Spraigue 
V.  Thompson,  118  U.  S.  90,  94;  Baldwin  v.  Franks,  120  U. 
S.  678;  Barron  v.  Burnsides,  121  U.  S.  166;  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540,  565;  James  v.  Bow- 
man, 190  U.  S.  127-140;  U.  S.  v.  Ju  Toy,  198  U.  S.  253, 
262;  I.  C.  R.  R.  Co.  V.  McKendree,  203  U.  S.  514-529, 
Employers'  Liability  Cases,  207  U.  S.  463-501. 

The  Act  speaks  of  the  liability  ** imposed,"  and  it  does 
impose  a  new  liability  upon  the  initial  carrier,  viz.,  a  lia- 
bility for  the  acts  of  a  connecting  carrier.  At  common 
law  the  initial  carrier  was  not  liable  for  the  acts  of  a 
connecting  carrier.  St.  L.  Ins.  Co.  v.  St.  L.,  etc.,  R.  R., 
3  A.  S  E.  R.  Cas.  260,  and  note,  s.  c.  104  U.  S.  146;  Penn. 
R.  Co.  V.  Jones,  155  U.  S.  333;  see  also  Railivay  v.  Pratt, 
22  Wall.  129;  Sou.  Pac.  Co.  v.  I.  C.  C,  200  U.  S.  536,  556; 
Moore  Car.,  pp.  449-50,  459,  464. 

The  statute,  therefore,  creates  a  new  liability  on  the 
initial  carrier.  The  initial  carrier  assuming  to  pay  the 
obligation  of  the  connecting  carrier  for  the  latter 's  de- 
fault, being  a  stranger  thereto,  could  not  recover  against 
the  latter.  The  statute,  therefore,  undertakes  to  swap 
obligations  between  the  carriers  for  the  convenience  of 
the  shipper.  The  policy  of  the  statute,  as  expounded  in 
Smeltzer  case,  p.  651,  was  to  abolish  the  inconvenience 
of  shippers  having  to  sue  connecting  carriers  remote 
from  the  shippers'  home,  and  having  to  locate  the  cause 
of  loss  without  facilities  for  so  doing.  Accordingly,  as 
aforesaid,  liability  not  only  for  its  own  but  the  connecting 
carrier's  default  is  imposed  upon  the  initial,  and  he  given 
a  remedy  over  against  the  connecting  carrier  in  default. 

Is  the  initial  carrier's  property  taken  without  due 
process,  or  without  compensation  by  this  manipulating  of 
liabilities?    As  aforesaid,  it  is  taken  to  pay  the  obliga- 
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tidn  of  another.  The  letter's  obligation  is  thereby  dis- 
charged. The  property  of  one  is,  therefore,  transferred 
to  another  without  compensation.  It  consequently  seems 
immaterial  whether  the  property  be  regarded  as  trans- 
ferred from  one  private  person  to  another,  and  due  pro- 
cess thereby  denied,  or  taken  for  a  public  use  without 
compensation.  If  the  property  be  simply  transferred  to 
another  individual  due  process  is  denied. 

If  taken  for  public  use  no  compensation  is  made, 
Atty.  Gen'l  v.  B.  S  A.  R.  R.,  160  Mass.  64,  22  L.  R.  A. 
112, 120;  L.  S.  &  M.  S.  R.  R.  V.  Smith,  173  U.  S.  684,  692. 

Obviously  Congress  regarded  the  taking  as  rather  for 
public  than  private  use,  and  proposed  compensation  in 
the  initial  carrier's  remedy  against  his  connecting  car- 
rier, but  the  compensation  provided  is  not  legal.  In  the 
Massachusetts  case,  cited,  the  statute  requiring  inter- 
changeable mileage  books  was  invalidated  as  taking  prop- 
erty without  due  process  because  the  servient  company 
was  compelled  to  perform  service  and  look  to  the  vendor 
of  the  mileage  book  for  its  compensation.  The  court  said, 
22  L.  R.  A.  120: 

"It  is  not  enough  to  leave  the  owner  to  his  action 
at  law  for  damages.  Payment  need  not  precede  the 
seizure,  but  the  means  for  securing  indemnity  must 
be  such  that  the  owner  will  be  put  to  no  risk  or  un- 
reasonable delay,"  citing  authorities.  "When  prop- 
erty is  taken  for  a  public  use,  and  is  consumed  in 
the  use,  the  provision  for  adequate  compensation  cer- 
tainly ought  to  be  more  than  a  mere  right  of  action 
against  a  private  person  or  corporation  with  the 
risk  of  never  obtaining  satisfaction ;  and  the  compen- 
sation, when  it  is  made,  must  be  made  in  money. ' ' 
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This  decision  was  invoked  in  the  Smith  case,  p.  698. 

In  the  Smith  case,  cited,  where  the  statute  required 
the  company  to  sell  the  mileage  book  under  conditions 
on  which  it  had  sold  tickets  under  certain  circimistances, 
the  court  said,  173  U.  S.  692: 

''The  right  to  claim  from  the  company  transpor- 
tation at  reduced  rates  by  purchasing  a  certain 
amount  of  tickets  is  classed  as  a  convenience.  As  so 
defined  it  would  be  more  convenient  if  the  right  could 
be  claimed  without  any  compensation  whatever." 

Also  said,  p.  694: 

**If  the  Legislature  can  interfere  by  directing  the 
sale  of  tickets  at  less  than  the  generally  established 
rate,  it  can  compel  the  company  to  carry  certain 
persons  or  classes  free." 

Also  said,  p.  697: 

''It  is  no  answer  to  the  objection  to  this  legisla- 
tion to  say  that  the  company  has  voluntarily  sold 
thousand-mile  tickets  good  for  a  year  from  the  time 
of  their  sale.  What  the  company  may  choose  volun- 
tarily to  do  furnishes  no  criterion  for  the  measure- 
ment of  the  power  of  a  legislature.  Persons  may 
voluntarily  contract  to  do  what  no  legislature  would 
have  the  right  to  compel  them  to  do.  *  *  *  The 
action  of  the  company  upon  its  own  volition  purely 
as  a  matter  of  internal  administration,  and  in  regard 
to  the  details  of  its  business  which  it  has  the  right 
to  change  at  any  moment,  furnishes  no  argument  for 
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the  exUteDf«  of  a  pover  in  a  legislature  to  pass  a 
statute  in  reUtioa  to  the  same  liiminmi  imposiBg  ad- 
ditioBal  bardeBfi  mp^m  tke  eompany.** 

\lliether.  therefore,  the  imposition  upon  the  initial 
of  the  liability  imposed  take  its  property  for  pri- 
vate or  public  nse  it  infringes  t'      ^'  '  '    ? 

•Xvrrs.— Z_  &  -V.  R.  R,  C:.  r.  C«i.  if- 

oded,   ■■■ii«T»  I  yitiph  \    luutlj    ioraxjrm^  the  tcx: 

The  fact  that  legislation  of  the  general  nature  of  that 
aBdef-  eoDsderation  is  within  the  general  aathority  of  the 
"ComBerce  CSa«e'*  of  the  Federal  Constitntion  does 
Boi  reserve  its  validitT,  becanae  it  is  invalid  if  it  never- 
flieless  offend  the  Fifth  Amendment.  Momou^akeia  Sar. 
Co.  T.  r.  S^  14S  r.  S.  SliSSf;  CarroU  v.  Ins  Co.,  199 
XJ.  S.  410;  C  B.  S  Q.  B.  Co.  V.  Dtmmm§€  Com'r$,  200 
r.  S.  5€1. 

Frran  what  b  above  said  it  rendts  that  the  remedy 
^ren  tiie  initial  against  the  eooneetiBg  carrier  does  not 
fnlfin  the  requirement  of  the  Fifth  Amendment  as  to 
eompcBsation  for  property  taken  for  pnhlie  use.  That 
remedy,  however,  wniis  its^  to  offend  the  Fifth  Amend- 
ment by  denying  the  connecting  carrier  its  day  in  court. 
Pemmofer  v.  »f ,  55  V.  S.  714,  mmd  Scott  t.  ifcVc<i/.  1S4 
v.  S.  34.  45.  The  conaderation  of  this  point  was  de- 
ferred, as  not  neecssaiihr  iBTt»lved,  in  the  Smeltaer  case, 
p.  €90.  Tlie  eovrt  remarked  ohiter.  howvrer.  that  "the 
courts,  when  caDed  apon  to  eonstrve  that  paragra{^  may 
eoBdnde  that  it  cmly  created  a  role  of  evidence,  at  most 
prwM  facU.  Wmtor  v.  State.  77  Ark.  143.  91  S.  W.  7; 
Adams  r.  New  York.  192  U.  S.  585/'  It  also  remarked 
ISls^  rf  ^!rt  prorisim  were  invalid  the  principal  provision 
H--  -^tumIcsb  he  i^ndd. 

In  JD.  with  flie  saggestion  based  iqmmi  IFm^ot 

V.  '  -.  Tcir  Yorl  we  hare  heard  it  sng- 


gsted  that  Lovejoy  v.  Murray,  3  Wall.  119,  and  Bobbins 
\  Chicago,  4  Wall.  657,  673,  supported  the  provision 
f-r  the  recovery  against  the  connecting  carrier,  the  initial 
hving  the  opportnnitv  to  notify  the  connecting  carrier 
t)  defend  and  to  be  bound  bv  the  judgment  against  the 
iitial  carrier.  Undoubtedly  the  court  went  far  in  these 
ases,  especially  in  Bobbins  v.  Chicago,  to  hold  bound 
oe  ultimately  liable  when  another  sued  gave  him  notice 
f  the  suit  and  opportunity  to  defend,  but  in  Litchfield 
\  Goodnoic,  123  U.  S.  527-551,  subsequently  decided,  the 
curt,  approving  Greenleaf 's  exposition  of  the  law,  said: 

"  *  Under  the  term  parties,  in  this  connection,  the 
law  includes  all  who  are  directly  interested  in  the 
subject-matter,  and  had  a  right  to  make  defense,  or 
to  control  the  proceedings,  and  to  appeal  from  the 
judgment.  This  right  involves  also  the  right  to  ad- 
duce testimony,  and  to  cross  examine  the  witnesses 
adduced  on  the  other  side.  Persons  not  having  these 
rights  are  regarded  as  strangers  to  the  cause.  But 
to  give  full  effect  to  the  principle  by  which  parties 
are  held  bound  by  a  judgment,  all  persons  who  are 
represented  by  the  parties  and  claim  under  them,  or 
in  privity  with  them,  are  equally  concluded  by  the 
same  proceedings.  We  have  already  seen  that  the 
term  privity  denotes  mutual  or  successive  relation- 
ship to  the  same  rights  of  property.  The  ground, 
therefore,  uix)n  which  persons  standing  in  this  re- 
lation to  the  litigating  party  are  bound  by  the  pro- 
ceedings to  which  he  was  a  party  is.  that  they  are 
identified  with  him  in  interest;  and  whenever  this 
identity  is  found  to  exist,  all  are  alike  concluded. 
Hence  all  privies,  whether  in  estate,  in  blood,  or  in 
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law.  are  estopped  from  litigation  that  which  is  con- 
clusive on  him  with  whom  they  are  in  privity. '  The 
correctness  of  this  statement  has  been  often  affirmed 
by  this  court;  Love  joy  v.  Murray,  3  Wall.  1,  19;  Boh- 
Inns  V.  Chicago  City.  4  Wall.  657.  673:  and  the  prin- 
ciple has  been  recognized  in  many  cases.  Indeed  it 
is  elementary.  Hale  y.  Finch,  104  V.  S.  261.  265: 
Railroad  Company  v.  National  Ban}:,  102  U.  S.  14.  22 : 
Butterfield  v.  Smith.  101  U.  S.  570." 


See  also  Moore  on  Car.,  p.  464,  Sec.  9.  and  1  Hutch. 
Car.  226  and  cases  cited,  and  Chicago,  etc.,  Co.  v.  North 
P.  Co.,  70  III.  217. 

Wintor  v.  State  and  Adams  v.  New  York  fall  far  short 
of  sustaining  the  Smeltzer  decision,  simply  affirming  the 
State's  right  to  declare  the  possession  of  certain  articles 
prima  facie  evidence  of  guilt  of  certain  offenses  because 
having  the  right  to  prescribe  the  methods  of  adducing 
evidence  in  court. 

Is  the  provision  then  that  the  initial  carrier  "shall 
be  entitled  to  recover  from  the  common  carrier,  etc..  on 
whose  line  the  loss,  damage  or  injury  shall  have  been 
sustained  the  amount  of  such  loss,  damage  or  injury  as 
it  may  be  required  to  pay  to  the  owners  of  such  prop- 
erty as  may  be  evidenced  by  any  receipt,  judgment  or 
transcript"  constituted  due  process  by  the  inference  that 
the  initial  carrier  7nu$t  notify  the  connecting  carrier  of 
any  claim  for  damages  and  permit  him  to  defend?  Are 
such  requirements  to  be  read  into  the  statute?  Obviously 
there  is  no  basis  for  this  assmnption.  Xo  obligation  is 
imp^osed  upon  the  initial  to  notify  the  connecting  carrier 
of  the  claim,  but  if  there  were  such  an  obligation  the 
initial  carrier  misrht  not  be  willins:  that  the  connecting 
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carrier  defend.  The  claim  might  be  large  and  the  con- 
necting carrier's  financial  responsibility  doubtful,  or  nil. 
(Obiter,  the  suggestion  re-enforces  the  proposition  based 
upon  the  Massachusetts  case  that  the  remedy  against  the 
connecting  carrier  is  not  sufficient  compensation  for  prop- 
erty taken  for  public  use.) 

To  construe  the  provision  for  recovery  against  the 
connecting  carrier  to  afford  him  the  right  to  notice  of 
the  claim  made  upon  the  initial  carrier,  and  the  right  to 
decide  whether  or  not  to  pay  without  suit,  and  defend 
any  action  brought  would  not  only  virtually  re-write  the 
provision  of  the  statute,  but  impose  upon  the  initial  car- 
rier, in  addition  to  the  trouble  and  expense  of  prosecut- 
ing an  action  against  the  connecting  carrier,  the  duty  of 
giving  notice  and  of  surrendering  his  right  of  defense 
to  another  upon  the  hope  of  holding  the  other  ultimately 
responsible.  As  expected,  therefore,  we  find  that  the 
language  of  the  statute  negatives  the  interpretation  pro- 
pounded in  declaring  the  right  of  recovery  of  such  loss, 
etc.,  ^^as  may  be  evidenced  by  any  receipt,  judgment  or 
transcript."  (Italics  ours.)  This  language  does  not  cover 
only  a  ''receipt"  for  a  sum  which  the  connecting  carrier 
has  assented  to  the  initial  carrier's  paying  on  its  behalf, 
nor  judgment  against  the  initial  carrier  in  an  action 
defended  by  the  connecting  carrier,  but  contemplates  the 
initial  carrier's  recovering  against  the  connecting  carrier 
the  amount  of  a  judgment  rendered  in  the  usual  way  in 
an  action  against  the  former,  or  a  sum  paid  without  suit 
where  the  claim  made  seemed  to  be  just  and  one  which 
ought  not  to  be  defended.  In  other  words,  Congress  im- 
posing a  new  liability  undertook  to  give,  in  consideration 
thereof,  an  unqualified  and  summary  right  against  the 
party  really  in  default.    The  remedy  thus  given  was  with- 
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out  the  elements  of  due  process.  The  statute,  therefore, 
seems  unauthorized  in  its  attempts  to  create  new  obliga- 
tions both  as  to  the  initial  and  connecting  carriers. 

The  question  still  remains  whether  the  statute  be  valid 
except  where  the  I.  C.  Commission  has  assumed  to  estab- 
lish through  routes  and  rates,  as  authorized  by  the  Act 
to  do.  Sections  1,  2,  4.  It  has  been  contended  that  even 
if  invalid  where  the  Commission  has  assumed  to  establish 
through  routes  and  through  rates  nevertheless  the  Act 
is  valid  where  such  routes  and  rates  have  been  voluntarily 
established  by  joint  action  of  the  carriers.  If  this  be 
true  the  Act  would  be  valid  in  most  cases,  but  how  can 
it  be  true?  The  Act  commands  the  initial  carrier  to 
make  a  written  contract  in  every  case,  and  declares  the 
liability  under  such  contract,  and  every  shipment  subse- 
quently to  the  statute  where  the  written  contract  covers 
transportation  to  destination  must  be  presumed  to  have 
been  made  in  obedience  to  the  statute.  Inasmuch  as  such 
presumption  must  exist  as  to  all  joint  routes  subsequently 
established  can  there  be  any  different  presumption  aris- 
ing from  circumstances  having  existed  previously  to  the 
enactment  of  the  statute?  We  think  the  statute  must  be 
held  applicable  to  all  cases  of  transportation  and  that 
every  contract  made  must  be  presumed  to  have  been  made 
in  obedience  to  the  statute. 

The  cases  just  noted  strongly  support  the  position 
just  advanced.  In  A.  T.  &  S.  F.  K'y  Co.  v.  D.  &  0.  R. 
R.  the  court  denied  the  common  law  right  of  one  rail- 
road company  to  force  another  into  business  relations  on 
through  routes  and  rates,  and  declared  each  carrier's 
right  to  the  liberty  of  contract  in  that  respect.  The  Car- 
mack  Amendment,  therefore,  takes  away  this  liberty  of 
contract  and  forces  a  carrier  to  discharge  the  obligations 
of  another  carrier. 


!i;;it!:iiiir,iiiiiiiii!uii 


63 

The  consignor,  too,  it  must  be  remembered,  has  the 
right  to  select  the  connecting  carrier,  and  the  initial  car- 
rier's failure  to  route  the  shipment  as  directed  renders 
him  liable  for  loss  on  connecting  line;  Express  Co.  v. 
Kountze,  S  Wall.  342  {1869),  citing  Redf.  Car.,  Sec.  34; 
see,  also.  For.  Co.  v.  So.  Pac,  9  I.  C.  C.  Rep.  182;  Season- 
good  V.  Tenn.  Trans.  Co.  (Ky.  1899),  49  L.  R.  A.  270; 
Inman  v.  Railway,  14  Tex.  Civ.  App.  39  {1896) ;  Railroad 
Co.  V.  Waters,  50  Neh.  592;  York,  etc.,  Co.  v.  Railroad  Co., 
3  Wall.  107, 112. 

Venning  v.  Atlantic  Coast  Line  recognizes  the  right 
of  the  carrier,  notwithstanding  the  statute,  to  decline  to 
be  a  party  to  the  through  B.  L.  and  to  insist  upon  its 
own  B.  L.,  or  written  contract,  with  the  shipper,  thus 
impliedly  denying  legislative  power  to  force  it  into  con- 
tractual relations  with  the  connecting  carrier. 

In  Central,  etc.,R'y  v.  Murphey,  196  U.  S.  194,  a  State 
statute  imposing  on  a  carrier  the  duty  of  tracing  freight 
and  informing  the  shipper  in  writing  when,  where  and 
how  lost,  etc.,  etc.,  was  condemned  as  infringing  the  Com- 
merce Clause  of  the  Federal  Constitution.  The  Supreme 
Court  of  Georgia  had  upheld  the  statute,  apparently  as 
remedying  the  great  inconvenience  experienced  by  ship- 
pers.   The  court  said,  p.  203: 

''A  provision  making  the  initial  or  any  connecting 
carrier  liable  in  any  event  for  any  loss  or  damage 
sustained  by  the  shipper,  on  account  of  the  negli- 
gence of  anyone  of  the  connecting  lines,  would  also 
be  convenient  for  the  shippers," 

but  that  it  would  hardly  be  maintained  that  such  a  statute 
did  not  offend  the  Commerce  Clause.  The  court  added, 
though ; 
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*'We  are  not,  however,  at  all  clear  in  regard  to 
the  fact.  *  *  *  ^e  do  not  perceive  that  the  in- 
itial carrier  has  any  means  of  obtaining  the  infor- 
mation desired,  not  open  to  the  shipper.  The  rail- 
road company,  receiving  the  freight  from  the  ship- 
per, has  no  means  of  compelling  the  servants  of  any 
connecting  carrier  to  answer  any  question  in  regard 
to  the  shipment  or  to  acknowledge  its  receipt  by  such 
carrier,  or  to  state  its  condition  when  received,''  etc., 
etc.     (P.  204.) 

The  court  said: 

''The  statute  in  question  prevents  the  carrier 
from  availing  himself  of  a  valid  contract,  unless  such 
carrier  comply  with  the  provisions  of  the  statute  by 
obtaining  information  which  it  has  no  means  of  com- 
pelling another  carrier  to  give,  and  yet  if  the  infor- 
mation is  not  obtained  the  carrier  is  to  be  held  liable 
for  the  negligence  of  another  carrier  over  whose  con- 
duct it  has  no  control.  This  is  not  a  reasonable  regu- 
lation in  aid  of  interstate  commerce,  but  a  direct  and 
immediate  burden  upon  it." 

R.  S  A.  R.  R.  Co.  V.  Tobacco  Co.,  169  U.  S.  311,  and 
M.,  K.  &  T.  R'y  Co.  v.  McCann,  174  U.  S.  580,  and  Skip- 
per V.  S.  A.  L.  R'y,  55  S.  E.  Rep.  454,  s.  c.  7  L.  R.  A, 
{N.  S.)  388  (and  cases  in  note),  although  based  upon 
statutes  suggestive  of  the  Carmack  Amendment  are  easily 
distinguishable  upon  perusal.  Not  only  are  the  statutes 
involved  therein  substantially  different  from  the  Carmack 
Amendment,  but  the  question  determined  was  that  the 
** Commerce  Clause"  was  not  \'iolated  by  them.  The 
Fourteenth  Amendment  was  not  involved. 
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The  authorities  invoked  in  Smeltzer  v.  St.  L.  &  S.  F., 
supra,  are  also  readily  distinguishable,  and  the  argument 
therein  easily  refuted.  The  exposition  {p.  655)  of  the 
Interstate  Commerce  Act  is  incomplete  and  misleading. 
The  suggestion  {p.  656)  of  the  history  of  "through  routes 
and  joint  rates"  is  immediately  answered  by  citation 
of  the  Express  Cases,  117  U.  S.  1,  where  the  contention 
of  the  Express  Companies  that  the  Kailroad  Companies 
must  continue  to  carry  express  matter  in  the  same  way  as 
previously,  because  of  the  custom  voluntarily  established 
was  denied  by  the  Supreme  Court.  The  same  contention 
is  likewise  refuted  by  the  above  quotation  from  L.  S.  S 
M.  S.  R.  R.  V.  Smith,  that  ''what  the  Company  may  choose 
voluntarily  to  do  furnishes  no  criterion  for  the  measure- 
ment of  the  power  of  the  Legislature." 

The  cases  relied  on  are  not  in  point.  Patterson  v. 
Bark  Udora  concerned  seamen's  wages  and  the  Supreme 
Court  remarked,  ''contracts  with  the  sailors  for  their 
services,  are,  as  we  have  seen,  exceptional  in  their  char- 
acter, and  may  be  subjected  to  special  restrictions,"  etc. 

In  Frishy  v.  JJ.  S.  the  power  recognized  as  existing  in 
Congress  was  derived  from  the  plenary  power  of  Con- 
gress regarding  pensions,  a  bounty  to  which  no  one  can 
have  a  right  except  through  the  statute. 

Some  of  the  propositions  hereinbefore  advanced  are 
almost  too  familiar  to  require  citation  of  authority  in 
their  support,  but  for  convenience  of  verification  we  sug- 
gest that  it  is  not  ultra  vires  a  common  carrier  to  contract 
beyond  its  own  line.  M.  C.  R.  R.  Co.  v.  Myrick,  107  U.  S. 
102;  Railway  v.  Pratt,  22  Wall.  129;  Railway  v.  Mfg. 
Co.,  16  Wall.  324. 

In  Railway  v.  Jones,  155  U.  S.  333,  338-9,  the  court 
said: 
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"To  render  the  latter  company  responsible  for 
what  might  take  place  on  a  railroad  in  another  State, 
some  contract  or  arrangement  to  that  effect  must  be 
made  to  appear." 

Reaffirming  R.  R.  Co.  v.  Mfg.  Co.,  supra,  also  said : 

**  'It  is  the  duty  of  the  carrier,  in  the  absence  of 
any  special  contract,  to  carry  safely  to  the  end  of  his 
line  and  to  deliver  to  the  next  carrier  in  the  route 
beyond.  This  rule  of  liability  is  adopted  generally 
by  the  courts  of  this  country,'  and  'is  in  itself  so  just 
and  reasonable  that  we  do  not  hesitate  to  give  it  our 
sanction.'  " 

Quoting  Railroad  v.  Pratt  the  court  said: 

"  'The  fair  result  of  the  American  cases  limits 
the  carrier's  liability  as  such,  when  no  special  con- 
tract is  made,  to  his  own  line.'  " 

And  quoting  Myrick  v.  M.  C.  R.  R.  said: 

"  'In  the  absence  of  a  special  agreement  to  ex- 
tend the  carrier's  liability  beyond  his  own  route,  such 
liability  will  not  attach,'  "  etc. 

We  have  seen  {110  U.  S.  680,  see  also  S.  P.  R'y  Co.  v. 
Interstate  Com.  Com.,  200  U.  S.  536)  that  a  carrier  con- 
tracting for  transportation  over  a  connecting  line  may 
select  its  agencies,  but  where  a  carrier  does  not  so  con- 
tract he  must  deliver  to  such  connecting  carrier  as  the 
consignor  may  indicate,  just  as  he  must  deliver  to  any 
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other  indicated  consignee.    *S'.  P.  Co.  v.  7.  C.  Com.,  200 
U.  S.  535-552-3. 

An  impressive  suggestion  has  been  made  that  the  stat- 
ute is  applicable  only  to  cases  where  the  initial  carrier 
voluntarily  assumes  transportation  over  the  line  of  a 
connecting  carrier,  and  it  is  contended  that  publicly  as- 
suming to  carry  2ipon  the  entire  line  the  initial  carrier 
is  subject  to  regulation  to  the  full  extent  of  the  line,  and 
that  the  proprietor  of  any  such  connecting  line  becomes 
merely  the  agent  of  the  initial  line,  or  its  partner,  for 
whose  acts  it  is  liable.  In  support  of  this  proposition 
it  is  suggested  that  the  English  law  holds  the  initial  car- 
rier liable  in  such  cases,  and  it  is  observed  {158  Fed. 
662)  that  the  Supreme  Court  has  decided  that 

''At  common  law  a  carrier  is  not  bound  to  carry 
except  on  his  own  line,  and  we  think  it  quite  clear 
that  if  he  contracts  to  go  beyond  he  may,  in  the  ab- 
sence of  statutory  regulations  to  the  contrary,  deter- 
mine for  himself  what  agencies  he  will  employ.  His 
contract  is  equivalent  to  an  extension  of  his  line  for 
the  purposes  of  the  contract,  and  if  he  holds  himself 
out  as  a  carrier  beyond  the  line,  so  that  he  may  be 
required  to  carry  in  that  way  for  all  alike,  he  may 
nevertheless  confine  himself  in  carrying  to  the  par- 
ticular route  he  chooses  to  use.  He  puts  himself  in 
no  worse  position,  by  extending  his  route  with  the 
help  of  others,  than  he  would  occupy  if  the  means  of 
transportation  employed  were  all  his  own.  He  cer- 
tainly may  select  his  own  agencies  and  his  own  as- 
sociates for  doing  his  own  work." 

This  language  was  used  in  A.,  T.  d  S.  F.  R.  Co.  v. 
D.  S  N.  0.  R.  R.  Co.,  110  U.  S.  680,  in  interpreting  the 
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Colorado  Constitution  conferring  on  every  railroad  the 
right  to  intersect,  connect  with  or  cross  any  other  rail- 
road, and  in  holding  that  only  a  mechanical  union  of 
tracks  was  enjoined,  and  that  the  right  of  forcing  a  con- 
nection of  business  with  business  was  not  thereby  implied. 
Accordingly  the  demand  by  one  of  the  companies  that  the 
other  should  establish  through  business  and  through  rates 
was  denied. 

Notwithstanding  the  cogent  reasons  against  this  con- 
struction of  the  statute  it  obtains  weight  from  the  con- 
sideration that  the  statute  is  so  like  other  statutes  that 
have  been  construed  in  accordance  with  the  suggestion 
just  noted  that  it  may,  peradventure,  be  held  that  the 
Carmack  Amendment  adopts  such  statutes  as  construed. 
Thus  in  Boot  v.  Great  Western  R.  R.  Co.,  45  X.  Y.  524 
(1871),  where  defendant  was  a  carrier  between  Suspen- 
sion Bridge,  X.  T.,  and  Detroit,  Mich.,  and  had  arrange- 
ments with  the  Michigan  Sou.  R'y  Co.  whereby  the  latter 
received  from  defendant  at  Detroit  goods  destined  for 
points  west,  and  Eoot  delivered,  April  14.  1S66.  to  the 
N.  Y.  C.  &  H.  R.  E.  R.  Co.  at  New  York  City,  a  package 
addressed  to  himself  at  Burr  Oak.  Mich.,  upon  the  ex- 
13ress  contract  that  the  initial  carrier  should  transj)ort 
the  package  to  its  warehouse  at  Suspension  Bridge  afore- 
said, and  not  be  liable  for  any  loss  or  injury  thereafter, 
the  initial  carrier  transported  to  Suspension  Bridge  and 
there  delivered  to  defendant,  who  received  the  package 
April  18,  addressed  as  aforesaid.  Burr  Oak,  lying  west 
of  Detroit,  on  the  line  of  the  Mich  Sou.  R'y.  Defendant, 
April  26,  delivered  the  box  to  said  Mich  Sou.  R'y  at  the 
latter 's  warehouse  at  Detroit,  and  on  that  night,  ^'iz., 
April  26,  said  warehouse  and  said  package  were  de- 
stroyed by  fire. 
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Root  made  claim  under  Sec.  9,  Chap.  270,  Act  of  1847, 
providing : 

''Any  railroad  company  receiving  freight  for 
transportation  shall  be  entitled  to  the  same  rights 
and  be  subject  to  the  same  liabilities  as  common 
carriers. 

"Whenever  two  or  more  railroads  are  connected 
together,  any  company  owning  either  of  said  roads, 
receiving  freight  to  be  transported  to  any  place  on 
the  line  of  either  of  said  roads  so  connected,  shall 
be  liable  as  common  carriers  for  the  delivery  of  such 
freight  at  such  place.  In  case  any  such  company 
shall  become  liable  to  pay  any  sum,  by  reason  of  the 
neglect  or  misconduct  of  any  other  company  or  com- 
panies, the  company  paying  such  sum  may  collect 
the  same  of  the  company  or  companies  by  whose 
neglect  or  misconduct  it  became  so  liable." 

A  judgment  for  Root  was  reversed,  the  Court  of  Ap- 
peals holding  the  statute  declaratory  only,  and  limited 
to  cases  of  a  carrier's  receiving  property  and  agreeing 
expressly  or  by  implication  to  carry  it  to  a  point  on  a 
connecting  road,  the  court,  after  stating  the  respective 
contentions  of  the  parties,  saying: 

"That  the  language,  'receiving  freight  to  be 
transported  to  a  place  on  the  line  of  another  road,' 
limited  the  operation  of  the  statute  to  cases  of  a 
company  receiving  property  and  agreeing,  expressly 
or  by  implication,  to  carry  it  to  a  place  on  another 
connecting  road;  and  that  the  meaning  of  the  act 
was  that  if  a  railroad  company  agreed  to  carry 
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.  property  beyond  the  terminus  of  its  own  road,  and 
received  the  goods  nnder  such  an  agreement,  it 
should  be  liable  as  a  common  carrier  for  the  delin- 
quencies of  the  road  running  in  connection  with  it, 
on  the  route  to  the  place  of  delivery."     *     *     * 

Again,  after  observing  that  the  statute  appeared  de- 
claratory rather  than  introducing  any  new  rule  of  law, 
the  court  said: 

''The  section  then  proceeds  to  declare  the  char- 
acter of  liability  incurred  by  a  railroad  receiving 
goods  to  be  transported  to  places  beyond  its  own 
lines.  Although  now  it  seems  to  be  conceded  that 
such  an  undertaking,  on  the  part  of  a  railroad  cor- 
poration chartered  to  run  between  points,  is  not  ultra 
vires,  yet  before  the  passage  of  the  act  much  doubt 
had  existed  on  that  point.  And  it  is  not  unreason- 
able to  assume  that  the  object  of  this  act  was  to 
remove  that  doubt  and  declare  what  liability  should 
result  from  such  a  contract.     *     *     * 

"It  was  by  confining  the  operation  of  the  statute 
to  the  effect  of  the  undertaking,  when  voluntarily 
assumed,  that  this  court  arrived  at  the  conclusion 
in  the  case  of  Burtis  v.  Buffalo  &  S.  L.  Co.,  supra, 
that  a  carrier  receiving  goods  under  such  an  agree- 
ment was  chargeable  with  the  defaults  of  connect- 
ing roads  beyond  the  limits  of  the  State.  The  ap- 
parent injustice  of  holding  a  company  subject  to  the 
liability  declared  by  the  statute,  in  cases  where  the 
provisions  of  the  same  statute  giving  a  remedy  over 
against  the  defaulting  road  could  not  operate,  was 
obviated  by  holding  that  the  liability  is  not  imposed 
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by  the  statute,  but  must  be  voluntarily  assumed  by 
the  carrier.  The  result  of  this  construction  is  that 
in  the  absence  of  proof  of  an  undertaking,  express 
or  implied,  to  carry  the  goods  to  their  final  destina- 
tion, the  statute  has  no  application,  and  therefore 
the  defendant  was  bound  only  for  the  due  delivery 
of  the  goods  to  the  next  carrier  on  the  route." 

The  reluctance  to  hold  a  statute,  and  especiallj"  an  act 
of  Congress,  to  be  unconstitutional  will  doubtless  tempt 
the  courts  to  hold  as  did  the  New  York  court  in  the  case 
just  cited,  and  the  South  Carolina  court  in  Venning  v. 
A.  C.  L.  R.  Co.,  38  S.  E.  Rep.  983,  12  L.  R.  A.  {N.  S.) 
1217,  that  the  statute  is  applicable  only  to  cases  where 
goods  are  received  by  the  initial  carrier  under  a  volim- 
tary  agreement  to  carry  to  a  point  upon  a  connecting 
line. 

In  the  Venning  case  the  statute  involved  provided  that 
if  any  carrier  covered  by  the  statute  recognized,  ac- 
quiesced in  or  acted  upon  a  through  B.  L.  it  should  be 
deemed  a  partner  of  the  maker  notwithstanding  any  stip- 
ulation to  the  contrary,  and  that  any  shipper  sustaining 
loss  might  elect  to  sue  any  of  the  connecting  carriers. 
The  court,  denying  the  application  of  the  Fourteenth 
Amendment,  said  that  the  claim  was  strong,  but  not  con- 
clusive; that  while  the  Legislature  could  not  require  per- 
sons to  make  contracts  it  had  generally  the  power  to 
regulate  transportation  and  that,  by  the  act  under  re- 
^4ew,  it  had  in  effect  forbidden  a  common  carrier  to 
recognize  the  through  hill  of  lading  made  by  another 
carrier  except  upon  condition  of  becoming  liable  for  the 
latter 's  default.    The  court,  however,  said: 


72 

"But  the  carrier  may  avoid  this  liability  for  the 
default  of  another  by  refusing  to  recognize,  acquiesce 
in  or  act  upon,  the  through  contract  of  shipment." 

Declaring  the  carrier's  obligation  to  transport  goods 
tendered  by  another  carrier  as  when  tendered  by  the 
owner,  the  court  said : 

"In  doing  so  it  need  not  recognize,  acquiesce  in 
or  act  upon  the  through  bill  of  lading.  It  may  re- 
ceive the  goods,  give  its  own  receipt,  charge  its  own 
freight,  and  in  all  respects  repudiate  or  disregard 
the  through  bill  of  lading.  By  thus  refusing  to  recog- 
nize, acquiesce  in  or  act  upon  the  through  bill  of 
lading  it  would  avoid  liability  for  the  default  of  an- 
other. It  can  not  therefore  be  said  that  the  statute 
denies  the  carrier  the  right  to  prosecute  its  business 
except  upon  condition  that  it  shall  become  liable  for 
the  default  of  others." 

Should  the  courts  adoy^t  the  conclusions  and  reason- 
ing of  the  New  York  and  South  Carolina  courts  the  Car- 
mack  Amendment  would  seem  to  be  merely  declaratory 
of  the  law  already  existing,  and  inasmuch  as  the  exi- 
gency referred  to  by  the  New  York  court,  to  wit,  of  re- 
moving the  doubt  which  then  existed  in  the  law,  no  longer 
exists  the  statute  would  seem  to  have  no  effect  unless 
to  forbid  the  initial  carrier's  limiting  its  liability  except 
to  the  extent  permitted  by  the  amendrn(!nt.  it  is  observ- 
able, however,  that  the  statute  as  thus  construed  would 
not  meet  the  emergency  which  has  been  indicated  as  the 
reason  for  its  enactment,  158  Fed.  6'/.9,  viz.,  to  prevent 
carriers,  when  receiving  goods  for  transportation,  lirn- 
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company  receiving  property  for  transportation  from  a 
point  in  one  State  to  a  point  in  another  State,"  and  is 
not  confined  to  such  persons  as  contract  for  transporta- 
tion tlirougliout  the  entire  route.  The  language  of  the 
statute  is  satisfied  as  well  by  the  case  of  receiving  prop- 
erty destined  to  distant  points  beyond  the  carrier's  line 
as  by  the  case  of  receiving  property  which  the  carrier 
agrees  to  transport  to  ultimate  destination.  The  carrier 
is  bound  at  common  law  to  accept  for  transportation 
property  destined  to  distant  points  and  if  beyond  his  line, 
to  deliver  to  the  next  carrier  in  the  route.  The  case  of 
property  so  received  fulfills  the  terms  of  the  statute  as 
fully  as  that  of  property  received  under  the  initial  car- 
rier's contract  to  carry  over  the  whole  line. 

Furthermore,  in  the  case  of  the  initial  carrier's  con- 
tract for  the  entire  transportation  it  is  liable,  independ- 
ently of  any  statute,  for  the  act  of  its  connecting  carrier, 
and  it  has  its  right  of  action  against  the  connecting  car- 
rier because  of  the  latter 's  contract  with  it,  the  initial 
carrier,  to  carry  to  or  toward  destination.  A  construc- 
tion of  the  statute,  therefore,  limiting  its  apjolication  to 
the  cases  of  volimtary  engagement  of  the  initial  carrier 
for  the  entire  route  leaves  unremedied,  as  aforesaid,  the 
principle  cases  which  the  statute  is  generally  supposed 
to  have  been  passed  to  remedy,  viz.,  the  cases  where  the 
initial  carrier  insists  upon  confining  his  contract  and  lia- 
bility to  his  own  line.  It  would  seem  then  that  the  stat- 
ute is  intended  to  cover  every  case  of  property  received 
for  shipment  interstate. 

The  Supreme  Court  of  Appeals  of  Virginia  in  A^or. 
&  West.  R'y  Co.  v.  Stewarts  Draft,  etc.,  Co.,  63  S.  E. 
Rep.  415,  limited  the  Carmack  Amendment  to  the  car- 
rier's strict  common  law  liability,  and  while  not  passing 
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upon  its  constitutionality,  nevertheless  said  (opinion  by 
Whittle,  J.),  that  there  was  "much  force"  in  the  con- 
tention that  the  Carmack  Amendment  infringed  the  Fifth 
Amendment  to  the  Federal  Constitution. 

We  are  not  forgetting  that  the  Act  of  Congress  is 
presumed  constitutional  (numerous  cases  cited  in  Dis- 
sent, Em.ployers'  Liahility  Cases,  207  U.  8.  463,  501), 
and  that,  generally,  "to  be  in  doubt  is  to  be  resolved." 


VI. 

Demureage. 

Whatever  doubts  may  have  at  any  time  existed  as  to 
the  application  of  the  Act  to  Regulate  Commerce  to  de- 
murrage charges  on  interstate  shipments  seem  to  be  now 
removed.  Such  doubts  were  based  upon  the  assumption 
that  demurrage  charges  were  penalties  enforced  by  the 
carriers  for  a  failure  of  shippers  to  promptly  load  and 
unload,  and  that  the  statute  covered  only  rates  for  trans- 
portation. This  theory,  however,  of  the  nature  of  de- 
murrage charges  is  only  partly  correct,  such  charges  par- 
taking, clearly,  of  the  nature  of  freight  rates  as  well  as 
penalties.  Demurrage  is  a  charge  imposed  by  the  carrier 
for  the  use  of  tracks  and  cars  which  ought  to  have  been 
freed  for  use  in  transportation.  For  the  general  nature  of 
demurrage  charges  see  Opinion  of  Sterling  B.  Toney,  Cir- 
cuit Judge,  Jefferson  County,  Ky.,  36  L.  R.  A.  855,  Ky. 
Wagon  Mfg.  Co.  v.  R.  R.  Co.,  etc. ;  same  case  on  appeal, 
98  Ky.  152,  36  L.  R.  A.  850,  2  A.S  E.  R.  R.  Cas.  n.  s.  722; 
Miller  v.  Ga.,  etc.,  R.  R.  Co.,  50  A.  &  E.  R.  R.  Cas.  88,  90; 
Y.  &  M.  V.  R.  R.  Co.  V.  Searles,  37  A&E.  R.  R.  Cas.  n.  s. 
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465,  and  Mason  v.  C,  R.  I.  &  P.  R.  R.  Co.,  12  L  C.  C. 
Rep.  61. 

That  demurrage  on  interstate  shipments  is  covered 
by  the  Act,  and  that,  therefore,  the  Interstate  Commerce 
Commission  has  the  same  duties  respecting  it  as  of 
freight  rates,  seems  clearly  to  result  from  provisions  of 
the  Act : 

Sec.  1  provides  that  ''transportation"  shall  include 
all  facilities  for  shipment,  etc.,  and  all  services  in  connec- 
tion with  the  receipt,  delivery,  storage,  etc.;  and  that 
"railroad"  shall  include  switches  and  terminal  facilities; 
also  that  if  a  common  carrier  fail  to  install  and  operate 
* '  any  such  switch ' '  such  shipper  may  make  complaint  to 
the  Commission. 

Sec.  6  provides  for  schedules  stating  separately  all 
"terminal  charges,  storage  charges,  icing  charges,  and 
all  other  charges  which  the  Commission  may  require," 
and  makes  provisions  concerning  the  duties  of  the  Com- 
mission. 

Sec.  12  authorizes  the  Commission  to  inquire  into  the 
management  of  the  business  of  the  carriers,  and  requires 
and  authorizes  it  "to  execute  and  enforce  the  provisions 
of  this  Act." 

See,  also,  Sees.  13,  14,  15,  16,  20,  22  as  to  the  powers 
and  duties  of  the  Commission. 

These  provisions  concerning  tracks,  terminal  and 
other  charges  seem  clearly  to  cover  demurrage  charges, 
and  the  Commission  so  rules;  see  Penn.,  etc.,  Asso.  v.  P. 
S  R.  R.  R.  Co.,  8  I.  C.  C.  Rep.  331;  BlacJcman  Cases,  10 
Ibid,  352;  Kehoe  v.  C.  <&  W.  Co.,  Nos.  763-4-5-6, 11  I.  C.  C. 
166;  Cudahy,  etc.,  v.  C.  &  N.  W.  R'y  Co.,  12  Ibid,  446. 

In  Bulletin  1,  issued  by  the  Commission  May  7,  1908, 
Sec.  5,  p.  2,  free  storage  is  disapproved  of  under  certain 
conditions. 


Sec.  8,  p.  — ,  advises  that  the  Commission  has  no  pow- 
er to  relieve  carriers  from  the  obligations  of  tariffs  pro- 
viding for  demurrage  charges. 

Sec.  25,  p.  7,  advises  that  the  Commission  has  author- 
ity to  permit  a  refund  of  drayage  to  a  shipper  where  tlie 
shipment  has  been  routed  contrary  to  express  directions 
of  shipper. 

Sec.  31,  p.  8,  announces  that  demurrage  charges  stand 
in  the  same  light  as  transportation  charges,  and  may  be 
adjusted  under  Rule  75  of  Tariff  Circular  15-A. 

Sec.  32,  p.  9,  adjudicates  on  demurrage  arising  in 
cases  of  misrouting,  citing  Rule  51,  Tariff  Circular  15-A. 

Sec.  39,  p.  10,  forbids  refunding  demurrage  charges  in 
certain  cases. 

Sec.  54,  p.  3,  declares:  "Questions  of  demurrage  in 
car  service  on  interstate  shipments  are  within  the  juris- 
diction of  the  Interstate  Commerce  Commission,  which 
does  not  concur  in  the  view  that  such  matters,  even  when 
pertaining  to  interstate  shipments,  are  within  the  control 
of  State  Commissions." 

In  Report  1336,  June  3,  1908,  McBride  C.  S  C.  Co.  v. 
C,  St.  P.,  M.  S  0.  R.  R.  Co.,  the  Commission  considered 
and  decided  the  case  submitted  May  1,  1908,  as  if  it  were 
a  rate  case  pure  and  simple,  and  in  case  933,  April  15, 
1908,  in  matter  of  demurrage  on  privately  oivned  tank 
cars,  did  likewise. 

See  also,  Erie  R.  Co.  v.  Wanague,  etc.,  Co.,  69  Atl. 
168  {N.  J.  Court  Er.  S  App.),  March  2,  1908;  In  re  De- 
murrage on  Tank  Cars,  13  I.  C.  C.  378;  N.  Y.  Hay,  etc., 
Asso.  v.  P.  R.  R.  Co.,  14  I.  C.  C,  June  27, 1908,  Case  No. 
1461;  Wilson,  etc.,  Co.  v.  P.  R.  R.,  14  I.  C.  C,  June  24, 
1908,  Case  No.  1472,  ''Traffic  Bulletin,"  July  11,  1908; 
and  Supp.  1  to  Tariff  Circ.  15-A,  page  6,  May  12,  1908. 
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The  Commission  has  assumed  to  make  demurrage 
rales,  e.  g.,  the  so-called  "weather  mle,"  as  follows: 

"When  the  condition  of  the  weather  dnring  the 
time  prescribed  for  loading  and  nnloading  of  cars 
or  removal  of  freight  is  such  as  to  render  it  impossi- 
ble to  release  cars  or  remove  freight  withont  serions 
damage  to  the  freight,  or  when  shipments  are  frozen 
so  as  to  prevent  unloading,  car  service  or  storage 
charges  will  be  canceled  or  refunded." 

By  Tariff  Circular  15- A,  effective  April  15,  1908,  Sec. 
81,  the  Commission  provides  for  the  case  of  demurrage 
charges  arising  through  the  carrier's  error. 

In  Michie  v.  N.  Y.,  S.  H.  &  E.  R.  R.  Co.,  151  Fed.  R. 
694  (C.  C:  Lowell,  J.),  the  court.  February  26, 1907,  held, 
p.  695: 

"The  phrase  of  the  statute,  'delivering,  storage 
or  handling,'  is  broad  enough  to  include  demurrage." 

In  Houston,  etc.,  R.  Co.  i .  Mayes,  201  V.  S.  321-329, 
Hie  reciprocal  demurrage  statute  of  Texas  was  held  in 
conflict  with  the  "Commerce  Clause"  of  the  Federal 
Constitution. 

Car  service  on  interstate  shipments  must  be  subject 
to  Federal  control,  because  interstate  commerce  does  not 
end  until  delivery  or  reasonable  opportunity  therefor. 

Rhodes  v.  Iowa,  170  U.  S.  41^. 
American  Exp.  Co.  v.  Iowa,  196  U.  S.  133. 
Adams  Exp.  Co.  v.  Same,  Ibid.  147. 
Adams  Exp.  Co.  v.  Ky.,  206  U.  S.  129. 
Am.  Exp.  Co.  V.  Ky.,  Ihid.  139. 
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In  Southern  R'y  Co.  v.  McNeill,  202  U.  S.  543,  the  de- 
cision seems  to  imply  that  demurrage  on  interstate  ship- 
ments would  be  within  Congressional  and  not  State  con- 
trol, and  if  so,  the  Interstate  Commerce  Commission 
would  seem  to  have  jurisdiction  of  it  for  the  reasons 
above  indicated. 

If  the  Act  of  Congress  were  not  applicable  to  demur- 
rage, then  the  State  would  be  at  liberty,  until  Congress 
acted,  to  legislate  upon  the  subject.  There  seems  every 
reason,  therefore,  to  conclude  that  the  courts  will  hold 
the  Federal  Statute,  as  now  amended,  applicable  to  de- 
murrage charges,  and  that  the  Commission  has  in  respect 
thereof  the  same  power  as  in  respect  of  freight  rates. 
The  State  court  decisions  made  before  the  passage  of  the 
Hepburn  Act,  holding  that  demurrage  charges  were  not 
a  part  of  a  freight  rate,  would  probably  not  now  be  fol- 
lowed in  view  of  the  Congressional  legislation  on  the 
subject. 

Note. — Since  the  text  was  written  the  Supreme  Court,  January  11, 
1909,  has  decided  Mo.  Pac.  R'y  Co.  v.  The  Larabee  Mills  Co.,  No.  i6, 
Oct.  Term,  igo8,  holding  that  the  power  of  a  State  to  act  upon  local 
matters  incidental  to  interstate  commerce,  in  the  absence  of  Congressional 
action,  is  not  superseded  by  the  Interstate  Commerce  Act  clothing  the 
Interstate  Commerce  Commission  with  power  to  act;  and  that  the  power 
of  the  State  would  not  be  superseded  until  the  Federal  Commission  acted. 
The  proceeding  was  begun  Sept.  13,  1906,  in  the  Supreme  Court  of 
Kansas,  and  the  Interstate  Commerce  Commission  had  not  then  acted 
upon  demurrage.  So  far  as  it  has  since  acted  it  would  seem  from  the 
decision  of  the  U.  S.  Sup.  Ct.  that  State  action  had  been  superseded, 
but  whether  or  not  the  U.  S.  Supreme  Court  would  hold  that  the  State 
might  still  act  in  matters  wherein  the  Federal  Commission  had  not  acted, 
quaere.  If  the  Federal  Commission  propounded  a  complete  set  of  de- 
murrage rules  State  action  v,'ould  seem  to  be  completely  superseded. 
Except  for  the  decision  in  the  case  just  cited  we  should  have  concluded 
that  partial  action  by  the  Commission  was  equivalent  to  a  determination 
that  demurrage  so  far  as  not  regulated  by  the  Commission  should  re- 
main subject  to  the  rules  promulgated  by  the  carriers  themselves.  As 
between  the  positions  of  the  majority  and  minority  of  the  judges  it  is 
hardly  pertinent  here  to  offer  suggestions. 

(The  Committee  are  indebted  to  Mr.  W.  G.  :Mulhol- 
land,  Jr.,  inspector  in  the  office  of  J.  C.  Loomis,  Joint 
Agent,  Louisville.  Ky.,  for  the  collection  of  valuable  de- 
tail information  used  under  this  heading.) 
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CONCLUSION. 

Where  the  Committee  are  not  mianimous  on  any  prop- 
osition this  report  represents  the  views  of  the  majority. 

The  work  required  in  the  investigation  of  these  ques- 
tions and  in  the  preparation  of  this  report  was  so  im- 
mense that  it  conld  not  be  done  thoroughly  in  the  time  at 
onr  disposal,  and  we  are  more  than  conscious  of  the  de- 
fects of  our  report.  Our  undertaking  has  suggested  tbe 
incident  of  the  learned  professor  of  Greek  who,  upon  his 
death-bed,  warned  his  son  to  beware  of  his  error  in  at- 
tempting too  much,  having  spent  his  life  upon  the  Greek 
Article,  when  he  ought  to  have  confined  his  labors  to  the 

Dative  Case. 
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